MEETING SUMMARY MEMORANDUM

Water Management Working Group Meeting

Inter-provincial/International Agreement(s) Sub-committee
October 23, 2002 8:30 a.m. - 5:00 p.m. CDT

October 24, 2002 8:00 a.m. - 5:00 p.m. CDT

October 25, 2002 8:00 a.m. - 1:00 p.m. CDT 

Drake Hotel

Chicago, Illinois

Participants: See attached Attendee Lists.

October 23

Bill Carr, Chairman of the Inter-provincial/ International Agreement(s) Sub-committee, began the morning by asking the Sub-committee what questions the Sub-committee had for Mr. Mike McCabe from the Council of State Governments. 
The first question was regarding the timing of the State-Provincial agreement(s) and the interstate compact, which should come first and how the Sub-committee should address the potential time gap between the creation of the State-Provincial agreement(s) and the Compact.  Concerns were also expressed regarding the content of the Compact and the appropriate balance between specificity and flexibility.  This issue will require further discussion.
Other comments raised included the need for a State-Provincial body or a forum for all ten jurisdictions to voice their comments/support/lack of support for a proposal prior to any domestic decision.    
Mr. McCabe and the Compact Structure Sub-Committee then joined the Inter-provincial/International Agreement(s) Sub-committee.  The discussion began with a brief overview of the advantages and disadvantages of compacts.  One of the advantages of a compact system is that it allows participating States to enter into a mutually enforceable contract.  The States have the benefits of uniformity and enforceability one can usually only obtain with federal legislation.  
Additionally, Mr. McCabe stated that compacts can be extremely varied in their terms.  The mandate of the Compact Commission may vary in size, scope, and subject.  The Compact Commission may be advisory or regulatory.  He elaborated that the compact may include a requirement to use a specific venue (such as a U.S. Federal District Court) if a dispute arises.  When a vote is necessary by the Compact Commission, it may be done by unanimous, majority or super-majority voting.  According to Mr. McCabe, majority voting is most common.  
The duration of the compact may also be included in the text of the compact.  One option the Working Group has is to draft a compact with a 100 year lifespan that is automatically renewed unless one of the parties rejects the automatic renewal.  The party so rejecting would have to exercise that right within a set time period.  Mr. McCabe suggested a more general and flexible compact will be necessary to take into consideration future changes.  
Regardless of the lifespan of the compact, Mr. McCabe suggested the compact should be less structured and detailed since it will be extremely difficult to make amendments to it once it is passed through all eight State legislatures and the U.S. Congress.  He also suggested that the State-Provincial agreement(s) should therefore have as many details as possible with a provision stating that if it is passed first in the Provinces, the Agreement will only become active when the compact is passed in the States.  

Mr. McCabe stated that Congressional consent may be necessary.  Congress does not have the ability to alter the Compact although it may delete wording.  Furthermore, if Congress wants to influence the issue they would likely find another mechanism (such as exercising its power under the commerce clause).
The Sub-committee discussed the topics most likely to be included in the State-Provincial agreement(s): the Decision Making Standard, Regional Review Process, Dispute Resolution Mechanism, Institutional Provisions (Advisory Body), and the Implementation Process.  

October 24

It was suggested that the Sub-committee review a chapter of Managing the Waters of the Great Lakes Basin, a report to the Great Lakes Governors and Premiers prepared by the Water Resources Management Committee in February 1987.  The Sub-committee discussed Chapter Two, entitled Prior Notice and Consultation Process.   This process was helpful in drawing out ideas and issues that need to be further discussed.  
The major points the Sub-committee covered in the Prior Notice and Consultation Process included how and which entities would be contacted in the process and the requirements concerning initiation of the prior notice and consultation process.  The Sub-committee then exchanged dialogue on how comments and objections could be submitted and provisions for public participation.  
October 25

The Sub-committee reviewed the outcomes of the preceding days’ discussions and discussed upcoming calendar items and preparations for the November meeting. A list of questions was developed for discussion with the Advisory Committee:  
1. How and at what point should public input or comment on proposals be included in the process?  Who is “the public” (i.e. Advisory Committee groups or members of the general public)?  

2. How does the Advisory Committee see the regional review process working among the ten jurisdictions?  Are there particular issues raised by cross-border consultation that the jurisdictions should take into consideration?

3. What is an appropriate time frame for the decision making process on proposals requiring regional review?  In other words, how long should it take?  

4. Do you see a problem with suspending a decision on a proposal for the settlement of inter-jurisdictional disputes?  What types of disputes would be appropriate for the dispute settlement mechanism? 

5. Should a State-Provincial Advisory Body have a structured calendar and pre-determined agenda or maintain greater scheduling flexibility?  Should meetings to consider proposals above a defined threshold be ad hoc or periodic?  Should a State-Provincial Advisory Body meet every year or periodically to assess and evaluate the agreement(s) and consider changes?  What opportunities should there be for public participation?  
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