MEETING SUMMARY MEMORANDUM 


Water Management Working Group Meeting

Inter-provincial/International Agreement(s) Sub-committee

May 9, 2002 9:30 a.m. – 5:00 p.m. EDT

May 10, 2002 9:00 a.m. – 12:00 p.m. EDT

Le Concorde Hotel

Quebec City, Quebec

Participants:  See attached Attendee List.


May 9

Bill Carr, Chairman of the Inter-provincial/International Agreement(s) Sub-committee, began by introducing Mary Ellen O’Connell, Professor of Law at The Ohio State University College of Law.  Professor O’Connell spent the afternoon with the group for informal questions and answers.  

A question regarding what different dispute resolution processes could be used was raised.  Professor O’Connell responded by noting that a typical process in international law could consist of (in order) negotiation, fact finding, conciliation and arbitration.  Alternatively, the process could be more flexible under the general title of “fact finding.”  As a final step, referral to an organization like the International Joint Commission could also be considered.   

The Sub-committee then discussed what Executive Agreements are under U.S law and how they may be used.  In the simplest of terms, an Executive Agreement is a change to a treaty (similar to an amendment).  Executive Agreements are reported to the Senate for ratification.  Professor O’Connell suggested an Executive Agreement may be acceptable to the Senate because of the political power of the Governors and Premiers.  It was also noted by Professor O’Connell that the Great Lakes States can ask the Senate for a waiver to draft an Executive Agreement and, if approved, the Executive Agreement would then have the same authority as a treaty.  Further discussion may be required related to Executive Agreements to determine their relevance, if any, to Annex implementation.    

Next, options for cross-border agreements were discussed:  


1.
Compact between the U.S. States and a separate bridging agreement 

including the Provinces.

2.
Executive Agreement between the U.S. and Canadian Federal Governments (ratified by the U.S. Senate).

3.
Executive Agreement between the U.S. and Canadian Federal Governments, negotiated by the Great Lakes States and Provinces (approved by the U.S. Senate with a waiver as outlined above). 

All three options for cross-border agreements were discussed.  Including a dispute resolution section in the agreements envisioned in option one is viewed as a positive for many stakeholders because most agreements do not include mechanisms of this nature.  The Sub-committee felt that provisions to include testimony from witnesses such as scientific specialists, technical experts and advisors or representatives from environmental organizations could also be included in the dispute resolution mechanism, thus providing an opportunity for public participation. 

Later in the afternoon, the Sub-committee discussed the general process of implementing a cross-border agreement.  The Sub-committee also discussed one hypothetical structure for the dispute resolution mechanism:  

· Prior Notice and Consultation (of yet to be determined trigger levels)

· Information sharing 

· Discussion on technical levels

· Negotiation

· Political level 

· Between disputing parties 

· Basin wide meeting (meeting or conference call of Governors and Premiers)

· Consultative Committee

May 10
During the second day of meetings, the Sub-committee started by breaking down how the Consultative Committee might work.  One structure that was discussed was a three-person Committee -- one chosen by each jurisdiction and the third one chosen by lot (this is the same process that is used by NAFTA for disputes).  The Committee members could be required to fulfill a list of qualifications.  Various types of qualifications could be considered such as: no conflict of interest, no vested interest, no family or relatives involved in the proceedings, residency in the Basin, no residency in the jurisdictions between which the dispute is taking place, neutrality, no current employment by the States or Provinces, etc. 

At the end of the day, the Sub-committee began to discuss how the Consultative Committee could operate.  The Committee members could be split into two Committees.  One Committee could perform fact finding to be followed, if necessary, by a second Committee which could perform conciliation (Option A).  As an alternative, one Committee could do both the fact finding and conciliation (Option B).  The pros and cons of Options A and B will be discussed further.  Each jurisdiction will also need to consider if testimony at the meetings should be written or oral, private or public, and what sort of confidentiality agreements may be needed.  

The Sub-committee’s next steps include an attempt to create preliminary drafts for the discussion purposes of the Sub-committee and lists of questions that may need to be answered by the Sub-committee and the Working Group as a whole.  
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