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Following introductory remarks from the Chairman, Don Vonnahme, the group began to discuss the various components of the decision making standard.  At the outset, it was noted that although discussions up to this point have centered on a single standard, dual or multiple standards may be considered.  The Sub-committee discussed a standard that would allow for some diversions, provided that return flow was required and far out-of-basin diversions would be discouraged if not prohibited.  The Sub-committee discussed some of the challenges presented by a standard based on return flow including the lack of current State or Provincial return flow regulations and data.  The major perceived benefit of a standard based on return flow is the economic constraints that would be placed on far out-of-basin diversions without using dual or multiple standards.  In general, the jurisdictions would like to create a standard that protects the resource and maintains authority in the basin. 

The improvement standard was discussed and concern was expressed that scaling improvement requirements to the size of the withdrawal could be perceived as a payment for water.  Arguments have been put forward that this could be considered a tax, rather than a fee for service, which is illegal under Provincial law.  This subject would require further research.

April 23

The Advisory Committee was present during the Sub-committee’s deliberations.  Don Vonnahme, Chairman of the Decision Making Standard Sub-committee, began by reviewing the Sub-committee’s progress.  During the past several weeks, the Sub-committee has discussed a number of complex and challenging issues but has made no final decisions nor prepared any recommendations for the Governors and Premiers.  The Advisory Committee’s role will be critical in being able to move forward.  Toward this end, Don Vonnahme reviewed the major issues that the Sub-committee would like to work with the Advisory Committee on: return flows and trigger levels (including de minimis levels and/or exemptions); the content of implementing documents (State/Provincial legislation vs. compact/inter-provincial/international agreements); capacity issues including definitions; the improvement standard including harm and cumulative impacts; conservation requirements; and, a single vs. dual standard (i.e. treating in-basin proposals differently than out-of-basin proposals).

Return Flows and Trigger Levels (including de minimis levels and exemptions)    
The members of the Sub-committee discussed a standard that would allow for some diversions provided that there would be a requirement for return flow.  Further discussion is required to determine an allowable loss percent for in-basin consumptive uses if such a structure is used, although it was noted that the International Joint Commission recommends 5% loss and the average for current in-basin uses is 8-10%.  Return flow inherently impairs the viability of out-of-basin diversion projects due to related economic costs and is also evenhanded.  The requirement for return flow may be less problematic than a dual standard with regards to international trade commitments.  

The Sub-committee and Advisory Committee members discussed exemptions for very small diversion proposals (for example, less than 50,000 liters per day) that could allow, for example, communities to extend municipal water service to a small number of homes outside the basin without being subjected to a lengthy approval process.  The question was raised as to what oversight capacity would be retained by the jurisdictions to ensure that the other jurisdictions are limiting exemptions to proposals below the agreed upon trigger level.  The Sub-committee also discussed what reporting requirements would be appropriate.  This question will be further addressed in upcoming Sub-committee meetings.

The Sub-committee and Advisory Committee members discussed development of a withdrawal review structure based on trigger levels.  Questions that require further discussion for this type of management structure include water quality requirements for return flow and how diversion proposals below this trigger level but above the exemption level would be addressed.  

The differential impact of water loss based upon the location of where the water is withdrawn from was discussed.  For example, diversions in excess of 100,000 gallons per day may have a negligible impact if withdrawn from the surface of one of the Great Lakes but could have a very large impact if withdrawn from a small tributary stream.  A suggestion was made to apply the water loss trigger level only to surface water but apply a more qualitative standard for ground water and tributaries.  Squaring this suggestion with the desire to avoid imposing excessive regulatory requirements on the States and Provinces through the Annex 2001 implementation process was raised.  In general, the scope of regulation will need to be determined as well as the appropriate level (i.e. regional, State/Provincial, municipal, etc.) of implementation.

Agriculture is the largest consumptive use sector in the Great Lakes basin.  Approximately 95% of water withdrawn for agricultural use is lost through evaporation, crop uptake and other losses as a function of use in an open system.  Therefore, it is possible that a standard based on water loss could subject a large number of agricultural users to a State/Provincial approval requirement.  Several issues related to agriculture will need to be addressed.   For example:  What constitutes a single withdrawal for the purposes of reaching a trigger level?  Is a withdrawal the volume taken from a single well, a single property or some other measure?  Does return flow include ground water recharge?  

A trigger level that would require withdrawal proposals to be subject to regional review (i.e. requiring approval of all ten jurisdictions) was discussed.  These trigger levels were discussed both in terms of resource protection and administrative requirements.  

It was agreed that more data on current uses and anticipated proposals was needed, and that the Great Lakes Commission should be contacted regarding this information.  Questions to the Commission should include: How many withdrawals currently fall between various threshold levels in each Great Lakes jurisdiction?  For example, how many withdrawals currently exceed one, two or five million gallons per day?   To the extent it is possible to predict, what is the number of anticipated proposals for the various volumes? 

Content of Implementing Documents (State/Provincial legislation and compact/inter-provincial/international agreements)

The Sub-committee has discussed where certain elements of the decision making standard should be codified (i.e. State/Provincial legislation and compact/inter-provincial/ international agreements).  In general, the Sub-committee is trying to create a series of documents that offer sufficient clarity and predictability while at the same time being flexible and sensitive to different circumstances in the various jurisdictions.  The question as to where trigger levels might be appropriately codified has been a focus.  

A structure was discussed whereby the compact would be a more general document with the implementing documents being more specific but requiring unanimous agreement of all the jurisdictions to change.  The implementing documents could take a number of different forms including State/Provincial legislation or regulations.  Specific form and content will need to be discussed further.  The timing for the development of the various documents was discussed and will require further consideration.  

Most likely, changes to the implementing documents could be made by the Premiers and Governors or their designees.  A concern was raised that requiring unanimous consent to alter the implementing documents could be problematic.  A suggestion was made that adjustments to the trigger levels could require unanimity while altering other elements of the decision making standard could be subject to some type of majority voting.  The Compact Structure Sub-committee will address many of these issues.

Capacity Issues, Including Definitions

The issue of capacity was discussed in terms of what would be considered a new or increased use and subject to the decision making standard.  For comparative purposes, the Sub-committee and Advisory Committee members discussed how discharge capacity is defined under the National Pollution Discharge Elimination System (NPDES).  The NPDES controls water pollution by regulating point sources that discharge pollutants into waters of the U.S.  A fundamental question is how to define the baseline of what constitutes a current use that will serve as a reference from which to determine whether a new or increased use is being proposed.  The highest actual withdrawal levels during the preceding three or five years was suggested for determining a baseline.  Other options include measuring design capacity or reference to some other time frame of historically reported use.  

The Sub-committee and Advisory Committee members then discussed permit duration.  NPDES permits are issued for 5 years.  Permits related to the Delaware River Basin Compact and Susquehanna River Basin Compact are issued for 25 years.  The Sub-committee also discussed permits issued in perpetuity but subject to revocation with just cause.  The Sub-committee will need to further consider the issue of permit duration and conditions.  

The Improvement Standard, Including Harm
The Sub-committee has agreed that improvement is not mitigation and that improvement begins only after mitigation has been addressed.  In general, the Sub-committee would like to develop a list of best management practices and examples of improvements to identify the appropriate scale for improvements required under the decision making standard.  The point was raised that the location of improvement is critically important.  For example, should improvements be required to be made in the same sub-watershed as the withdrawal?  Requiring site-specific improvement raised the question as to whether this could be perceived as being tantamount to super mitigation.  

The Sub-committee and Advisory Committee members would like to further discuss whether it would be appropriate to require more improvement for out-of-basin proposals compared to those put forward in the basin.  In general, it was agreed that more data would be useful in determining the impact of various uses.  Another issue that needs to be addressed is whether improvement should be incorporated into a priority structure whereby the jurisdictions would identify a range of projects within the basin to improve the resource.  The question was raised as to whether this might create the perception of pricing water based on improvement requirements and the size of the withdrawal’s impact.  The possibility of provisions for public hearings on improvement proposals was briefly discussed.  

Cumulative Impacts

The Sub-committee and Advisory Committee members discussed how to incorporate cumulative impacts into the decision making standard.  The question was raised as to how to address the cumulative impacts of a large number of small-scale diversions if an exemption level is included in the decision making standard.  Regarding the issue of how to measure cumulative impacts, one suggestion was to establish a cumulative impact trigger level that would prompt review by all ten jurisdictions.  A mechanism would also be created to periodically review cumulative impacts (Regional Cumulative Impact Assessment).  

Conservation Standard

The Sub-committee and Advisory Committee members discussed what conservation requirements should be included in the decision making standard.  The point was raised that there should be no correlation between the size of the proposed withdrawal and the requirement for conservation measures (i.e. this concept should be embedded in every proposal).  

The Sub-committee and Advisory Committee members also discussed how to treat two similarly situated communities (with the qualification that one community had undertaken exemplary conservation measures and the other had not) that put forward a similar withdrawal proposal.  Various viewpoints were expressed and it appeared that there was interest in further discussion related to this scenario.   

A Single vs. Dual Standard 

Fundamentally, the question has been raised as to whether in-basin proposals should be subject to a different standard than out-of-basin proposals.  Various legal issues were discussed related to the U.S. Commerce Clause and international trade commitments.  Beyond the issue of a single vs. dual standard, it was pointed out that a resource-based single standard could be created that would have a differential impact on out-of-basin proposals. 

Joint Water Management Working Group/Advisory Committee Meeting

Decision Making Standard Sub-committee

April 22, 2002 9:00 a.m. – 3:30 p.m. CDT

April 23, 2002 9:00 a.m. – 3:30 p.m. CDT

Le Meridien Hotel

Chicago, Illinois
ATTENDEE LIST

April 22
Water Management Working Group

Illinois

Mr. Dan Injerd, Manager, Lake Michigan Management Section

Illinois Department of Natural Resources

Mr. Don Vonnahme, Director, Office of Water Resources

Illinois Department of Natural Resources

Indiana

Mr. Alex da Silva, Remedial Action Plan CARE Committee Coordinator

Indiana Department of Environmental Management

Michigan

Mr. David K. Ladd, Director

Office of the Great Lakes
Minnesota

Mr. Kent Lokkesmoe, Director, Division of Water

Minnesota Department of Natural Resources

New York

Mr. Gerry Mikol, Regional Director

New York State Department of Environmental Conservation

Mr. Donald Zelazny, Great Lakes Programs Coordinator

New York State Department of Environmental Conservation

Ohio

Ms. Kate Bartter, Executive Assistant for the Environment and Commerce

Office of Governor Taft

Mr. Lenn Black, Water Resource Specialist, Division of Water

Ohio Department of Natural Resources

Mr. Samuel Speck, Director

Ohio Department of Natural Resources

Great Lakes Water Management Initiative Co-Chairman 

Ontario

Mr. David de Launay, Director, Lands and Waters Branch 

Ministry of Natural Resources
Pennsylvania

Mr. Bill Gast, Chief, Division of Water Use Planning, Bureau of Watershed Management

Pennsylvania Department of Environmental Protection
Quebec

Mr. Maurice Boisvert, Government of Québec

Chicago Delegation

Ms. Lucie Bouchard, Direction des politiques du secteur municipal
Ministry of Environment 

Ms. Louise Lapierre, Direction des affaires intergouvernementales
Ministry of Environment

Wisconsin

Mr. Bruce Baker, Deputy Administrator for Water

Wisconsin Department of Natural Resources 

Council of Great Lakes Governors

Ms. Maggie Grant, Executive Director

Mr. David C. Naftzger, Program Manager, Economic Development & Environmental Policy

Joint Water Management Working Group/Advisory Committee Meeting

Decision Making Standard Sub-committee

April 22, 2002 9:00 a.m. – 3:30 p.m. CDT

April 23, 2002 9:00 a.m. – 3:30 p.m. CDT

Le Meridien Hotel

Chicago, Illinois
ATTENDEE LIST

April 23

Water Management Working Group

Illinois

Mr. Dan Injerd, Manager, Lake Michigan Management Section

Illinois Department of Natural Resources

Mr. Don Vonnahme, Director, Office of Water Resources

Illinois Department of Natural Resources

Indiana

Mr. Alex da Silva, Remedial Action Plan CARE Committee Coordinator

Indiana Department of Environmental Management

Michigan

Mr. David K. Ladd, Director

Office of the Great Lakes
Minnesota

Mr. Kent Lokkesmoe, Director, Division of Water

Minnesota Department of Natural Resources

New York

Mr. Gerry Mikol, Regional Director

New York State Department of Environmental Conservation

Mr. Donald Zelazny, Great Lakes Programs Coordinator

New York State Department of Environmental Conservation

Ohio

Ms. Kate Bartter, Executive Assistant for the Environment and Commerce

Office of Governor Taft

Mr. Lenn Black, Water Resource Specialist, Division of Water

Ohio Department of Natural Resources

Mr. Samuel Speck, Director

Ohio Department of Natural Resources

Great Lakes Water Management Initiative Co-Chairman 

Ontario

Mr. David de Launay, Director, Lands and Waters Branch 

Ministry of Natural Resources
Pennsylvania

Mr. Bill Gast, Chief, Division of Water Use Planning, Bureau of Watershed Management

Pennsylvania Department of Environmental Protection
Quebec

Mr. Maurice Boisvert, Government of Québec

Chicago Delegation

Ms. Lucie Bouchard, Direction des politiques du secteur municipal
Ministry of Environment 

Ms. Louise Lapierre, Direction des affaires intergouvernementales
Ministry of Environment

Wisconsin

Mr. Bruce Baker, Deputy Administrator for Water

Wisconsin Department of Natural Resources 

Council of Great Lakes Governors

Ms. Maggie Grant, Executive Director

Mr. David C. Naftzger, Program Manager, Economic Development & Environmental Policy

Advisory Committee

Alliance of Automobile Manufacturers

Mr. David Aspen, Staff Environmental Engineer 

General Motors

American Chemistry Council  

Mr. Bill Yancey, Senior Regulatory Consultant

BP Chemicals

American Farm Bureau Federation

Mr. Rob Anderson, Associate Legislative Counsel

Michigan Farm Bureau

Dr. Larry Antosch, Staff Assistant

Ohio Farm Bureau 

Mr. Scott Piggott, Natural Resources & Right to Farm Specialist

Michigan Farm Bureau

American Forest and Paper Association

Mr. Ronald F. Budzik, Vice President, Government Affairs

The Mead Corporation

American Water Works Association

Ms. Carrie Lewis, Superintendent

Milwaukee Water Works

Consumers Energy Company

Mr. Jon W. Allan, Director of Environmental Services, Land and Water Management

Consumers Energy Company

The National Association of Manufacturers

Mr. Robert Reich, Environmental Engineering Consultant

DuPont Engineering Technology

National Wildlife Federation—Great Lakes Field Office

Mr. Andy Buchsbaum, Water Quality Project Manager/Great Lakes Field Office
National Wildlife Federation

The Nature Conservancy
Ms. Lois Morrison, Director of Conservation, Great Lakes Office

The Nature Conservancy

New York Power Authority  

Mr. John L. Osinski, Executive Director of Regulatory Affairs
New York Power Authority


Stratégies St-Laurent

Mr. Marc Hudon, President

Stratégies St-Laurent


Resource Group 

Great Lakes Protection Fund 

Mr. Russ Van Herik, Executive Director

Great Lakes Protection Fund
Mr. Dave Rankin, Program Director

Great Lakes Protection Fund

Guests 

Canadian Consulate General, Chicago

Mr. Allen Brown, Consul

Canadian Consulate General, Chicago

Lake Michigan Federation

Mr. Cam Davis, Executive Director

Lake Michigan Federation

PAGE  
1

