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March 17

Discussion of Environmental Non-Governmental Organizations’ Response 

The joint meeting of the Compact Structure and International/Inter-provincial Agreement(s) Sub-committee began with a review of the comprehensive response to Advisory Committee questions provided by a consortium of environmental Non-Governmental Organizations (NGOs).  This review focused on the section that began on page 31 of their response, entitled “Interstate-interprovincial review of proposals / Compact arrangement.”  The two Sub-committees discussed in detail the proposal to create a cross-border decision making process that would result in a legally binding outcome.  

While the members found this approach appealing because of the substantial simplification of the decision making process, they also felt that this would be extremely difficult to implement without a treaty between the U.S. and Canada.  Legal issues related to delegating the regulatory powers of the sovereigns to a non-sovereign entity (such as a regional body) were discussed.  

It was agreed that questions to the environmental NGOs would be formulated and disseminated.   

Decision Making Process

The two Sub-committees next discussed the process whereby decisions would be made among the ten Great Lakes States and Provinces.  The members discussed ways in which decisions could be made legally enforceable, but came to no conclusion.  

The two Sub-committees then discussed the need for two decision making processes: 1) a process for reviewing proposed amendments to the Agreement(s) among the ten Great Lakes States and Provinces; and, 2) a process for reviewing diversion and consumptive use proposals for Great Lakes Basin water inside the Great Lakes States and Provinces that exceeds the regional review threshold level.

Amendments and Additions to the Agreement

The two Sub-committees deemed it likely that the Agreement between all ten Great Lakes States and Provinces would include (but not be limited to): the decision making standard; criteria to be used when reviewing diversion or consumptive use proposals; and, the process for reviewing diversion or consumptive use proposals exceeding the regional review threshold level.

It was proposed that the regional body membership would consist of the Great Lakes Governors and Premiers or their designee/proxy.  The members could utilize any technical expertise at their disposal when making decisions.  

It was discussed that any changes to the Agreement would have to be proposed by one of the ten Great Lakes Governors or Premiers.  An opportunity for the public to comment on proposed changes to the Agreement could be provided before the changes were made.  No changes would be made to the Agreement unless all ten Great Lakes Governors and Premiers agreed.

Project Review Process

While the issue of sequential review (the host jurisdiction reviews the proposal before submitting it for regional review) versus concurrent review (host jurisdiction review and regional review occur at the same time) of projects was not yet settled, the Sub-committees worked on the assumption that proposals for a diversion or consumptive use would be reviewed by the host jurisdiction before they would be referred to the regional body via a prior notice and consultation process.  The Governors/Premiers or their designees/proxies would then review the proposal with input from the public.  At the same time, technical evaluations would be performed by jurisdictional staff and any other technical support designated by the Governors and Premiers.

At the conclusion of the review process, the Governors and Premiers would draft a Declaration(s) of Finding(s) that would include information such as whether they believe the proposal to be consistent with the decision making standard.  The Declaration(s) would also include the reasoning for their finding and any other relevant information.  More than one Declaration could be issued by the membership of the regional body and the Governors and Premiers could join or concur with any of the other Declarations.  However, the process for creating the Declaration(s) of Finding(s) remains to be discussed.  The Declaration(s) and a record of the supporting Governors or Premiers would be made public.  Further, the courts in both countries would be encouraged to use the Declaration(s) for evidentiary purposes.  This provision would make the Declaration(s) legally relevant if the judicial system is resorted to for enforcement purposes.

Because of the importance of these Declaration(s) of Finding(s), and the potential legal authority they will carry, the natural desire would be for the Governors and Premiers to reach consensus.  Accordingly, further work will be undertaken to develop a dispute resolution process, the goal of which will be to lead to a consensus Declaration of Finding by all ten Great Lakes Governors and Premiers.

March 18

Compact Structure Sub-committee

1:30 p.m. – 5:00 p.m. EST

Project Review Process

As follow-up to the previous day’s discussions, the Compact Structure Sub-committee discussed the review process for diversion or consumptive use proposals subject to regional review in the Great Lakes States.  As outlined in the discussion, the following process was suggested:

1. The host State would draft a report that is given to the Regional (State/Provincial) Body.  The Compact Commission is also formally informed, but no official action is taken before the Regional Body has had an opportunity to review the proposal.

2. The Regional Body issues a Declaration(s).

3. The Compact Commission receives the Declaration(s).

4. The Compact Commission provides an opportunity for public comment on the proposal and engages in a technical evaluation of the proposal (to be done jointly and in conjunction with the Regional Body—see below).

5. The Compact Commission approves or disapproves of the project.

Implementation, Enforcement and Monitoring 
The Sub-committee then addressed the issue of how to implement, enforce and monitor the terms of the Compact.  In cases where a project is approved, the terms of the approval will have to be implemented and monitored to ensure that the applicant adheres to the terms of the approval.  In addition, if a proposal goes forward without the necessary approval of the Compact Commission, an entity will need to have the power to enforce the terms of the Compact and prevent or halt the diversion or consumptive use.  Examples of when these types of cases may present themselves include when the Compact Commission disapproves of a proposal which goes forward regardless or cases where required approval was failed to be sought. 

Four ways to enforce the terms of the Compact Commission’s approval as well as the terms of the Compact were identified:

1. State Agency enforcement

2. Compact Commission enforcement

3. State v. State enforcement

4. Citizen enforcement

The Sub-committee generally was of the position that any enforcement action should take place in a Federal court to ensure consistent interpretation of the standard and relevant regional laws.  At the same time, it was also recognized that if the enforcement action or dispute relates to a State law, the appropriate State court could be petitioned for resolution.

Authorities of the Compact Commission

The Sub-committee held further discussions on the issue of Compact Commission authorities.  It was agreed that the power to allocate Great Lakes waters will currently not be considered.  With regard to the authority to develop a plan for Great Lakes waters, the Sub-committee members agreed that the definition of what constitutes a plan could be developed over time.  This type of approach has been taken in the Delaware River Basin Commission and the Susquehanna River Basin Commission.  Data gathering and assimilation, demand forecasting and the development of agreed upon water conservation measures could be undertaken by the Compact Commission or its designees as a decision support structure immediately upon enactment.

March 18

Inter-provincial/International Agreement(s) Sub-committee

1:30 p.m. – 5:00 p.m. EST

Creation of Table of Contents for State-Provincial Agreement

During the afternoon session of the Inter-Provincial/International Agreement(s) Sub-committee, the group developed a draft Table of Contents for the State-Provincial Agreement.  The draft Table of contents is not intended as an exhaustive representation of provisions to be included.  It is expected that additional items may be added as discussions move forward.  

Preamble and Chapter One

The Sub-committee agreed that the Preamble will contain the introduction to the Agreement and the Findings will outline the current status of Great Lakes water management.  Chapter one will provide general information regarding the Agreement.  The Purpose will give the reasons the Agreement is being created.  The Scope of the Application will outline what falls under the Agreement’s jurisdiction.  The Relationship with other Agreements among the Parties will detail how the Agreement will affect current agreements between the parties, such as the Great Lakes Charter.  The Relationship with other Agreements section will describe the relationship with agreements to which the parties are not members (e.g. the International Boundary Waters Treaty).  The Definitions section will give an explanation of how important terms will be interpreted.  The Confidentiality of Information will support existing laws in each jurisdiction but will create no new confidentiality regulations.  The Statement of Intent to be Bound makes clear the political commitment being undertaken by all the parties to abide by the terms of the Agreement.  The Principles of Interpretation will explain how ambiguities within the Agreement will be resolved.  

Chapter Two

The Sub-committee agreed that Chapter two will include the Decision Making Standard.  The Implementation Manual will be an attachment to the Agreement.   

Chapter Three

The Sub-committee agreed that Chapter three will cover Institutional Provisions and the Establishment of Membership outlining the parties/persons involved in the decision making process.  The Powers and Duties of the Regional Body will explain what authorities and responsibilities the Regional Body will possess.  The Costs to be paid by each Party will explain who is going to fund the expenses incurred when implementing the terms of the Agreement.  The Voting Procedures will provide detail on how votes will be taken, quorum determined and of who may caste a vote.  The Prior Notice and Consultation section will delineate the process whereby the parties can resolve disputes.  The Procedure for Referral will explain how the host jurisdiction will notify the other parties to the Agreement of a diversion or consumptive use proposal that is subject to regional review and the process an application will follow.  The Public Input section will outline how the public’s comments and concerns will be solicited and incorporated in the decision making process.  The Dispute Resolution (Consensus Building) section will lay out the process the jurisdictions will use to resolve any disagreements.  The Declaration of Findings or Consistency Process will outline the process by which the jurisdictions will develop Declaration(s) of Finding(s) for future project proposals and evaluate the proposals’ consistency with the Agreement.  

Chapter Four

Chapter four will address the Dispute Settlement Mechanism which is referenced in Directive six of the Annex.  

Chapter Five
The Sub-committee then discussed how Chapter five will contain the Final Provisions of the Agreement.  The Entry into Force will clarify when the Agreement will become a commitment of the signing parties.  The Agreement will not be enforced until all jurisdictions have signed the Agreement.  The Amendment Procedure will delineate how the Agreement may be altered.  The Termination Procedure will outline how the commitments may be cease to exist.   The Language section will describe any English/French clarifications needed.  The Reservation of Rights will detail how this Agreement will not affect any Aboriginal or Property Rights.   

Exceptions to the Agreement were then discussed and may need to be considered in the context of grandfathering.

The Agreement will be signed by all the Governors and Premiers.  
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March 19

Timeliness of Review Process

The Compact Structure Sub-committee and the Inter-provincial/International Agreement(s) Sub-committees again met jointly to discuss the decision making process.  The focus of this discussion was how to ensure that decisions requiring the review of both the Regional Body and the Compact Commission would be delivered in a timely fashion.  Options to avoid redundancy with respect to public meetings and technical evaluation(s) were briefly discussed and will be discussed at greater length in the future.

Following this discussion, the meeting was adjourned.  The next meeting of the Water Management Working Group is set for April 28 in Chicago, Illinois, with the Advisory Committee, Resource Group and Observers.
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