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Note: During the four-day meeting, the Working Group mostly met in plenary to discuss the various issues being addressed by the three Sub-committees.  Various sessions are identified by Sub-committee in this meeting summary in recognition of the focus of the discussion.  The only sessions where the Sub-committees met independently took place on August 6.  

August 4

Plenary Sessions

Compact Structure Sub-committee

Definitions

The Decision Making Standard Sub-committee has been developing the common resource-based standard to be used by the States and Provinces in evaluating future withdrawal proposals.  Definitions have been drafted by the Decision Making Standard Sub-committee for terms contained in the Standard.  It was suggested that these definitions should be incorporated into a compact.  However, definitions used in agreements such as the Great Lakes Charter and the Annex should be reviewed as well.  

Accordingly, various definitions for the term “diversion” were discussed.  It was suggested that once water is removed from the Great Lakes Basin it should be considered a diversion, whether or not there is return flow.   Whether the definition of “diversion,” and by extension the decision making standard, should apply to both diversions from the Great Lakes Basin as well as diversions of water from another source into the Great Lakes Basin needs to be clarified.  

It was next agreed that the difference between a “proposal,” “project” and a “withdrawal” should be clarified.  This issue arose when it was noted that an applicant might not be the withdrawer.  This distinction will need to be recognized when defining the terms “proposal” or “project.”

With regard to the definition of “groundwater,” it was confirmed that for the time being the Great Lakes Basin surface water divide will be used to define Great Lakes Basin groundwater divide.  The Working Group has generally recognized that this approach does not perfectly reflect where the groundwater divide actually exists, but is likely the best approach until scientific understanding of groundwater flows improves.

Duration of the proposed compact

The duration of a compact and how it could be terminated were next discussed.  One option raised would be to have an agreement that lasted for 100 years from its effective date.  The compact would then be automatically renewed for additional 100 year periods thereafter.  The States would be given a limited window within each 100 year time period to indicate if they would not be renewing their participation.  Some water management compacts in the Eastern U.S. use this approach.  

Another option would be to not include a specific duration period, but allow for individual States to remove themselves from the compact under specific circumstances.  Further research on options available will be provided and discussed.  

Voting

Various approaches for voting were next discussed.  Questions surrounding what kinds of actions by the Compact Council would require votes, what kinds of votes would be needed for each of those actions, and how the votes would be cast were raised.  For example, it was suggested that unanimous consent would be required to approve a diversion requiring Compact Council approval.  It was then suggested that such a vote could occur through face-to-face meetings or telephone conference calls, but that there would likely need to be some process for compliance with open meetings laws.  The concern was raised that voting should be structured so that an abstention will not prevent a proposal from moving forward.  

Finally, the question was raised as to what would constitute a quorum of the Governors (or their alternates, if alternates are appointed).  Possible answers to these questions will be further developed.

Plenary Session

Working Group

Communications Strategy

The Working Group goal is to have documents available for general public comment by the end of 2003.  Accordingly, the Working Group initiated a discussion regarding its communications strategy needed to implement the public comment process within each jurisdiction and basin-wide.   It was agreed that assistance may be needed from communications professionals in each State and Province.   Each jurisdiction was asked to identify a communications expert in their jurisdiction to assist the Working Group.

August 5

Plenary Sessions

Compact Structure Sub-committee

Scope of the Compact

Several jurisdictions raised a concern about the scope of the proposed compact.   For example, the concern was raised that the maintenance and operation of the Compact Council should not be expensive, and that existing resources be used to the greatest extent possible.  Accordingly, the suggestion was made by several jurisdictions that the final decision making process should not require an extensive or costly bureaucracy.   Additionally, it was suggested that the process should be designed so that it could not be viewed as a weakening of current individual jurisdictional authorities.  

Inter-provincial/International Agreement(s) Sub-committee

Implementation of the State-Provincial Agreement into State/Provincial law

How the Standard could be incorporated concurrently into all ten jurisdictions’ law was discussed.  A particular issue relates to ensuring that the States and Provinces, with their different legal systems, can adopt the Standard and the terms of the State-Provincial Agreement into their respective laws at the same time.  For example, the question was raised whether the Provinces would adopt the actual proposed State-Provincial Agreement(s) and the Standard into their law (i.e. adopt by reference the Agreement as a whole into their law), or if they would adopt separate legislation based on the terms contained in the Agreement(s).  Similarly, questions were raised regarding State implementation issues including how quickly the States believe they can incorporate the Standard into their laws.  

Along those lines, the issue of how to enforce the State-Provincial agreement was raised.  Several of the jurisdictions asked that it be recognized that it may be very difficult to immediately create a regulatory program in their jurisdictions.  As such, it was suggested that it might be appropriate to create a procedural “phase-in” process that consists of a series of commitments to create a regulatory system incorporating the Decision Making Standard.  As such, it was suggested that some of the sections of the State-Provincial Agreement would come into force at signing, while others would be postponed until all jurisdictions have the appropriate regulatory system in place.  

Decision Making Standard Sub-committee

Near Basin Diversions

The Decision Making Standard Sub-committee next addressed the issue of near-basin diversions.  In particular, the Sub-committee discussed the issue of near-basin communities and those that straddle the Basin divide and require water for public supply uses.  For many of these communities, using Great Lakes water as their primary source of water may be absolutely necessary to protect the public’s health.  Because of the small size of these communities, however, it may be prohibitively expensive to return water to the source watershed.  

Consequently, special consideration for near-basin communities was discussed.  However, the jurisdictions did not want to give blanket exemptions or de minimis exceptions.  The suggestion was raised, accordingly, that return flow not be required in cases where the diversion of Great Lakes Basin Water is less than 100,000 gallons per day average in every 30 day period and is exclusively for public water supply uses in areas adjacent to the Basin where adequate quantities of potable-quality water are not available. 

August 6

Breakout Sessions

Joint Compact Structure and Inter-provincial/International Agreement(s) Sub-committee Session

Phase in of Implementation

Following on the previous day’s discussions, the Sub-committees discussed how to phase in the individual jurisdictional regulatory programs that will be required to implement the new Standard.  While most of the discussions focused on how the States could phase in regulatory implementation in connection with the adoption of a compact, Provincial issues were also discussed.  In particular, because the Provinces may adopt the State-Provincial Agreement (and the Standard) by reference, it was suggested that the Provinces would need to have assurance that the States have adopted the Standard into law before the Agreement could be adopted in this way.  

Accordingly, the two Sub-committees discussed options for phasing in the Standard and related regulatory programs.  Options include using the Standard for WRDA decisions initially; adopting the Standard into individual State laws and allowing each State to create its own regulatory program within a set period of time; or, using a compact as a legislative vehicle for implementing the Standard into State law.  Each jurisdiction agreed to review these options and to be prepared to discuss these issues during future meetings.
Decision Making Standard Sub-committee Session

Revision of the Implementation Manual 

The Sub-committee discussed how future revisions could be made to the Decision Making Standard Implementation Manual.  It was generally agreed that the Manual would be subject to change only by unanimous approval of all ten jurisdictions.  It was further suggested that the Manual could be an annex to the State-Provincial Agreement.  In the States, if immediate action is taken to adopt a compact, the Standard could either be written into the text of the compact or be incorporated into law by the Compact Council.  In this scenario, it was suggested that changes to the Standard could only be adopted by the Compact Council through a unanimous vote.  

Reasonable Alternatives

The basis for determining reasonable alternatives to a proposed use of Great Lakes Basin water was discussed.   The intent of the Standard requirement is to prevent or minimize water loss from the basin and impacts upon existing water users.  Therefore, engineering feasibility and cost analysis of alternatives could be two components of the determination. 

The Sub-committee then discussed the issue of who would make the determination of economic feasibility (i.e. the jurisdiction in which the proposal originates or the regional body).  For proposals submitted to regional review, it is likely that the regional body (all ten jurisdictions) could issue a declaration of finding related to economic feasibility.  

Return Flow

The Sub-committee next discussed the specific location where water would have to be conveyed to meet return flow requirements.  It was generally agreed that to protect hydrologic integrity the priority should be for the water to be returned to the source watershed.  However, the Sub-committee recognizes that situations could occur where this may not always be possible.

Consequently, the definition of “Source Watershed” was discussed.  It was suggested, as was recommended by Advisory Committee members, that maps could be useful in determining Source Watersheds.  Under special circumstances, an allowance could be made for diverted water to be returned to areas within the applicable Great Lake Basin but outside the Source Watershed.  It was suggested that the strong preference should be that the water be returned to the Source Watershed.    The Standard and Implementation Manual should be clarified to emphasize that water must be returned to the Source Watershed except under exceptional circumstances.

Stringing

The issue of stringing was next addressed by the Sub-committee.  Stringing refers to cases where water users would repeatedly apply for new or increased withdrawals in amounts just below the regional review threshold, thereby avoiding regional review and the resource improvement requirement.   

Ways to prevent stringing were discussed.  One approach that was suggested would look at the cumulative requests for withdrawals from a user over a ten year period.  If the cumulative proposed withdrawals exceed the threshold level (ex., 1.5 mgd + 1.0 mgd + 0.6 mgd), regional review of the overall withdrawal would be required.  In this instance, the entire amount of use would be subject to regional review (ex., 3.1 mgd within 10 years).  

Grandfathering

The Sub-committee next discussed how to define a “pre-existing use.”  Water uses defined as a “pre-existing use” (includes both diversions and consumptive uses) would not be subject to the new Standard and review processes until a withdrawal increase became necessary.  

It was tentatively agreed that all water uses in existence when the agreement(s) are signed by every jurisdiction will be defined as pre-existing uses. The size of the pre-existing water use to be grandfathered would be limited to either the permitted use or the smallest measurable capacity in existence. Grandfathering would be based upon the most restrictive of these capacities or permitted limits. The capacity of the existing system should be presented in terms of withdrawal capacity, treatment capacity, distribution capacity or other quantitative limiting factors. The capacity of the existing system must represent the state of the system on the effective date of the Decision-Making Standard. 

The length of the phase-in period for designating uses as grandfathered was then discussed.  The concern was raised that although time would be needed to verify system capacities that will be grandfathered, system capacities could be increased.  The Sub-committee will continue to address this issue in future conference calls.

August 7

Plenary Sessions

Decision Making Standard Sub-committee

WRDA
Existing authorities of the Governors under the WRDA were discussed by the Working Group.  The question of what legal authorities the WRDA gives the individual State Agencies to regulate diversions in their own jurisdictions was raised.  Some jurisdictions expressed the opinion that the WRDA, because it is only Federal law, does not give their State agencies the authority to regulate diversions.  Other jurisdictions disagreed.  It was noted that the Advisory Committee is also divided in its opinion on this.  Options on how to ensure State agencies have sufficient regulatory authority over diversions will be reviewed and discussed in future meetings.
Jurisdictional Programs

Management or regulatory programs in the individual jurisdictions to handle proposals below the regional review threshold were next discussed.  To ensure that water withdrawal management or regulatory programs meet minimum standards, the jurisdictions tentatively agreed that each jurisdiction will initially submit their individual water management programs for regional review and comment.  Thereafter, each jurisdiction will submit to the regional body a brief annual report describing the authorities and implementation of their individual program. 

Inter-Provincial/International Agreement(s) Sub-committee

Scope of the State-Provincial Agreement

The Working Group began its discussion of the State-Provincial Agreement by addressing its scope and the jurisdiction of the regional body that would be created.  The suggestion was raised that the regional body be used to monitor the jurisdictions to ensure that they enact the proper regulatory programs.  The concern was raised that this authority could require a large bureaucracy at the regional level.  Accordingly, the organization and composition of the regional body require further discussion.  

Declaration of Finding/Dispute Resolution Mechanism

A suggestion was made that the proposed Declaration of Finding process and a proposed “dispute resolution mechanism” could be used for different procedures.  The proposed Declaration of Finding process could be initiated when a water use proposal would come before the regional body for review.  If unanimity could not be reached within the regional body, a consensus building process would be initiated to attempt to reach unanimous agreement among all the jurisdictions.  If unanimity could not be reached, there is the possibility that multiple Declarations of Findings could be presented, with each jurisdiction stating publicly which declaration they support.  The Declaration(s) of Findings could then be sent to the States and Provinces to consider when making their decision.  
The suggestion was then made that this consensus building process should be limited to ensure a speedy review process for all proposals.  Consequently, it was suggested that lengthier dispute resolution mechanisms (mediation, boards of conciliation, etc.) be limited in their use.  For example, these mechanisms could be used to resolve disputes between the jurisdictions regarding how the Standard is to be interpreted, or to review how specific jurisdictions are implementing the Standard.  It was further suggested that any resolution reached pursuant to this process would apply only to future water use proposals.  Proposals already reviewed or currently under review would not be re-opened for review under any new interpretations of the Standard.

Technical Review

The issue of how technical reviews would take place for proposals subject to regional review was next addressed.  The opinion was expressed that the technical review should be done by the jurisdiction in which the proposal originates, but that any jurisdiction could conduct an independent technical review.  It was suggested that in the event that two or more jurisdictions desired more information for a technical review, they could request that the regional body conduct a review on their behalf.  

It was then suggested that the State or Province where the water use proposal originates should present the proposal to the regional body rather than the proposer.  If the proposer were to present the proposal to the regional body, the proposer could potentially be subjected to numerous and contradictory requests from the other jurisdictions.  Further, the concern was raised regarding potential requests for additional information or proposal revisions.  It was pointed out that informal communications between the proposer and the various jurisdictions cannot be prohibited.

Timelines

It was suggested that time restrictions in the form of deadlines for reviewing a proposal be incorporated in the State-Provincial agreement.  A definite, short timeline for decisions is key to applicants.  It was suggested, however, that the initial amount of time required for jurisdictional review could vary by proposal.  Accordingly, timelines incorporated into the State-Provincial Agreement could apply only to the regional review process.

Concluding Remarks

Dr. Samuel Speck, Chairman of the Working Group, closed the meeting with a review of outcomes and the calendar moving forward.  The next meeting of the Working Group will be September 8-10.  
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