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Sam Speck, Chairman, Water Management Working Group, began the meeting by welcoming participants and requesting introductions. 

Issues Roundtable

Public Comment Period

The group discussed the public comment period that will take place after the draft agreements are released.  The public comment period will extend for at least 90 days, during which time the Council will hold public meetings in Chicago and Toronto.  Additional meetings will occur in the States and Provinces.  It is expected that members of the Advisory Committee will assist in outreach to their member constituencies.

The question was raised regarding how public comments will be managed and categorized.  Because most of the hearings will be held by individual States and Provinces rather than the Council, the officials in those jurisdictions will manage the public comments through their existing procedures and forward them to the Council.  The Council will continue to work with the Communications Team and its consultant, Hill & Knowlton, to ensure that all public comments are adequately considered. 

It was suggested that there should be an educational component to the Annex 2001 public outreach.  The Council is currently developing a series of explanatory documents surrounding the Annex 2001 implementing agreements.  These documents will be available on the Council Web site and distributed to the Advisory Committee, Resource Group and Observers and other interested parties.  There will also be educational stations at each of the Council’s regional public meetings.
Individual events in each jurisdiction will be strongly encouraged by the Council.  To further discussion on the draft agreements, any written comments submitted through the Council’s Web site will be available for public viewing online.

Definition of Diversions

A member of the Advisory Committee questioned why the definition of diversion in the draft agreements includes inter-Basin transfers of water (i.e. transfers of water from one Great Lake watershed to another).  This issue was discussed at length in the March 15-19, 2004 Working Group meeting.  The current definition, which considers transfers of water from one Great Lakes watershed to another a diversion, is the definition in the Great Lakes Charter.  It was suggested that if these transfers are to be considered diversions, they should be treated differently than out-of Basin diversions.

Allocations

The suggestion had been made that the States currently had the authority to allocate waters of the Great Lakes, and that they should exercise this authority collectively through the Compact.  It was further suggested that if such language were included in a Compact consented to by Congress, Congress would be less likely to unilaterally allocate Great Lakes water.  However, concerns were still expressed that any inclusion of allocation could imply that the States intended to allocate water, which is not the intention.  Further discussion on this issue is required.

Economic Impacts of the Agreements 

It was suggested by an Advisory Committee member that as part of the public review process, information should be provided regarding how much the proposed review process could cost entities involved in different types of water uses.  It was further suggested that information should also be provided regarding what the review process could cost governments to implement and enforce.

Scenario One—Process Scenario, Municipal Supply Diversion

Peter Wise, Consultant, Kestrel Management Services, presented Scenario One (Complete scenario details are available from Council staff upon request).  Dick Bartz, Chairman, Compact Structure Sub-committee, and Bill Carr, Chairman, Inter-provincial/International Agreement(s) Sub-committee, facilitated discussion on the scenario. 

An Advisory Committee recommended that jurisdictions should not submit proposals for regional review unless that jurisdiction would be prepared to approve it.  It was suggested that this type of “screening” would help save time and costs that could be associated with unsuccessful proposals going through the regional review process.  On the other hand, it was suggested that there could be a situation where applicants would want proposals to be sent to regional review if it appeared that the jurisdiction in which the proposal originates was leaning towards disapproving it.  In response to this discussion, it was noted that in order to expedite the review process, the Working Group has thus far expressed the preference that jurisdictional review be concurrent with regional review.  

Diversions
The Working Group has discussed evaluating diversions in terms of the amount of water diverted rather than the net diversion (amount diverted less return flow).  It was suggested by an Advisory Committee member that the net amount of diverted water should be the relevant one in the evaluation process.    

Public Involvement

The group discussed public involvement in proposal decision-making.  It was suggested that the public needs to be involved early in the process.  In the scenario, seven months after the proposal was made there was an open call for public comments in addition to a public meeting.  It was noted that some jurisdictions have more stringent requirements.  For example, some jurisdictions’ existing laws would require public meetings before proposals would be submitted to regional review.  Further discussion is required concerning the format and structure of public meetings.

The distinction between public hearings and public meetings was then discussed.  Because public hearings may require a transcript and other resource-intensive items, it was suggested that it could be too costly to require public hearings for each proposal.  One option could be to allow requests for public hearings on particular proposals.  On the other hand, it was suggested that public hearings may be necessary to ensure the thoughtful consideration of public comments and sufficient opportunities for citizen input.
Quantities Considered Reasonable
Participants next discussed how the determination will be made if proposed quantities are reasonable for the type of use proposed.  It was noted that for municipal uses, forecasted growth amounts would be considered in these determinations.  It was recognized that public water suppliers, among others, may request amounts that are significantly higher than what they would typically use on a daily basis to accommodate peak use and future demand.

Cumulative Impacts

The group discussed cumulative impacts of multiple withdrawals and the role of applicants and jurisdictions in evaluating these types of impacts.  It was suggested that applicants should not be required to forecast the cumulative impacts of their withdrawals.  On the other hand, there is a desire to ensure that applicants understand stresses on the withdrawal sources and that expected impacts are factored into proposals.  The Working Group has discussed making periodic assessments of cumulative impacts publicly available.  
Significant Adverse Impacts

Next, participants talked about criteria that would be put in place to evaluate the significance of impacts.  Based on the Annex directives, future proposals would be required to demonstrate that no significant adverse impact would result from the proposed use.  Working Group members explained that significant adverse impacts, including local impacts, would need to be addressed in each proposal’s impact assessment.  It was suggested that the definition of significant adverse impacts as well as who will determine them should be clarified.  
Enforcement
Participants discussed enforcement of the agreements.  Specifically, the question was asked regarding who would be allowed to seek enforcement remedies and what process they would follow.  Other questions followed.  For example, what potential remedies would be allowed?  Further, in situations where the permit holder or applicant is not the end user, how would the requirements of the Standard be enforced?  And against whom?  It was noted that in some jurisdictions, only withdrawers themselves are currently issued permits.

An Advisory Committee member suggested that permit holders should not be sued by the Compact Council when the relevant State’s permitting agency believes they are in compliance with the terms of their permit.  On a more specific point, it was recommended that enforcement actions taken by the Compact Council should only be directed against State programs rather than individual water users.  It was also suggested that the draft agreements need to include adequate enforcement provisions to ensure the public that its provisions will actually be implemented.  
Evening Program

Members of the Advisory Committee, Resource Group, and Observers were asked for their recommendations on prospective changes to the agreements.  An Advisory Committee member suggested that the regional review threshold for diversions should be raised from 1 million gallons per day to at least 5 million gallons per day.  It was suggested that this change would reduce the administrative workload while still providing an effective framework for managing the resource.  It was also suggested that the regional review process should be reserved for projects that would have a regional impact.  In this sense, a 15-25 million gallons per day threshold was recommended as most appropriate.  More generally, the concern was raised that the agreements as currently drafted are too restrictive, and that review thresholds and definitions should be revisited.  

It was suggested that the basis for measuring flow (and, by extension threshold levels) should be an annual average instead of the highest 30-day average.  The recommendation was made that this could also reduce administrative costs.  However, it was argued that hydrologic impacts to the resource may occur with high monthly uses and should be guarded against.  

An argument was made that diversions and consumptive uses should be treated as similarly as possible.  The reasoning for this suggestion was that all water losses would similarly impact the resource regardless of where the water would ultimately be used.  
Another Advisory Committee member suggested that the inter-State compact should be short--for example, 2 pages, and only focus on conceptual issues.  On the other hand, another Advisory Committee member suggested that a high level of detail should be presented for public comment so that the scope and intent of the commitments being made are clear.   

It was suggested that more data is required for effective decision making.  In this connection, a recommendation was made that the implementation of data collection requirements should begin immediately.  Further, it was suggested that groundwater monitoring and research should be prioritized.
Also, the concern was raised that the decision making process on future water use proposals will be too bureaucratic and complicated.  It was suggested that the legal advisors should be consulted more frequently, particularly as it applies to analyzing how property rights may be affected by the agreements.  For example, an Advisory Committee member said that the existing water rights of people inside the Basin should not be infringed upon.  
It was suggested that all language in the agreement among the ten jurisdictions should be included in the inter-State compact so that it would be legally binding on the States.  On the other hand, because the language in the inter-State compact must be uniformly passed by eight State legislatures and consented to by Congress, it was recommended that it should be as streamlined as possible.

Tuesday, April 20, 2004

Scenario Two-Agricultural Water Supply Consumptive Use

Peter Wise, Consultant, Kestrel Management Services, presented the second scenario on an agricultural water supply consumptive use.  Complete scenario details are available from Council staff upon request.  Don Vonnahme, Chair, and Dan Injerd, Co-chair, Decision Making Standard Sub-committee, facilitated discussion on the scenario.  

Water Supply Alternative Analysis
Participants discussed requirements related to alternative analyses for future water use proposals.  For example, the group discussed whether a justification for not using alternative sources to Great Lakes Basin water would necessary for in-Basin consumptive use proposals.  The question was raised that if all the potential sources are in the Basin, why would an alternative analysis be necessary?  One reason could be to provide information to the decision-makers related to alternative points of taking.  On the other hand, impacts from the proposed taking point would be considered under the no significant adverse impacts requirement of the Standard.  In this case, alternative analyses may not be relevant as the guiding factor would be ensuring that the proposed use would not have a significantly adverse impact on the resource.  
Transfer of Ownership

Participants next discussed how approved water uses would be handled in cases where ownership of the facility, farm or other relevant entity would be transferred.  The Working Group has discussed an allowance for water use approvals to be transferred to new ownership where the conditions upon which the approval had been based were unchanged.  
An example was discussed in which three municipal water suppliers would seek to combine their distribution systems (without increasing their capacity).  Based on Working Group discussions to date, the combined system would be required to seek approval for their proposed use because the conditions upon which the original approvals were based would have changed.  It was suggested that because the overall capacity of the systems would remain the same, this type of proposal should not be considered as a new or increased use.  
Averaging Periods
Participants discussed averaging periods to be used in determining threshold levels.  For agriculture, it was suggested that a farm’s highest 30-day average could be twice as much as the 120-day average for the major use season, and nearly ten times the annual average.  It was argued that municipal uses may reflect a similarity in terms of seasonal use.  
One suggestion was to make the averaging period an average for the user’s operating season.  For municipal and industrial users, this could be an annual average.  For agricultural users, this could be something closer to a 120-day average.  Regardless of the averaging period, it was discussed that impact assessments should consider peak usage periods.
No Significant Adverse Impacts

An assessment of cumulative impacts was missing from the impact statement in the scenario.  It was suggested that the burden for evaluating cumulative impacts should be on the jurisdiction in which the proposal originates.  On the other hand, it was discussed that each applicant should be required to address how the proposed water use would relate to other existing withdrawals in the watershed.   

Conservation

Several questions regarding conservation requirements were discussed.  The question of how conservation best management practices can be monitored was also raised.


Improvement

Participants next discussed improvement requirements.  An Advisory Committee member suggested that improvement should not be required for proposed in-Basin uses.  

Questions were raised regarding the scale of improvement requirements.  For example, if improvement is to be commensurate with the size of the withdrawal, what does that mean as a practical matter?  It was pointed out that the implementation manual that has been drafted would provide guidance to prospective applicants regarding the scope of improvement requirements  


Conclusion

Sam Speck, Chair, Water Management Working Group, thanked members of the Advisory Committee, Resource Group, and Observers for their continued participation and concluded the meeting. 

Scenarios Exercise Meeting Round-Up

The Working Group met independently of the Advisory Committee, Resource Group and Observers to discuss specific outcomes of the Scenarios Exercise.  It was noted that threshold levels for reporting and review should be put into a practical perspective to help the public, stakeholders, and others better understand the implications of these agreements.  
It was suggested that one way of addressing the agricultural community’s concerns regarding how to quantify consumptive use amounts could be to separate water that is lost due to evaporation from water that is lost due to transpiration.  Further discussion on this issue is required.
It was recognized that consumptive use coefficients require improvement.  It was then suggested that language committing the Governors and Premiers to improving the scientific basis for consumptive use coefficients could be included in the agreements.  
The Working Group acknowledged concerns related to enforcement actions against individual projects.  It was suggested that enforcement actions should only be brought against approved uses by the jurisdiction in which the proposal originates or by citizens of that jurisdiction.  On the other hand, suggestions were made regarding other enforcement mechanisms.  Further discussion on this issue is required.

The option of allowing a jurisdiction to send a proposal to regional review voluntarily was next discussed.  If this option is pursued, language could be added to set some parameters and limit potential abuse.  For example, projects eligible to be forwarded voluntarily for regional review could be limited to proposals that may be precedent-setting, unique or with regional consequences.  
The group next discussed the option of sending large consumptive use proposals to a prior notice and consultation procedure instead of regional review.  Concerns were expressed with this type of approach.  Regardless, it was agreed that consumptive use proposals would be required to meet the requirements of the Standard.

It was suggested that disparities between how in-basin uses and diversions are treated should be minimized.  It was also suggested that withdrawal amounts instead of consumptive use amounts be used to determine whether in-basin consumptive uses should be subject to regional review.  On the other hand, it was suggested that consumptive use amounts may be more appropriate in identifying those proposals of regional interest.  It was also noted that this approach had been taken with the Great Lakes Charter.
It was suggested that cumulative impact assessments should be the burden of the jurisdiction in which the proposal originates.  If the burden is placed on the applicant, it was suggested that the jurisdiction must at least provide the applicant with sufficient data to make an assessment.

It was suggested that exemptions for humanitarian needs should be clarified or better defined.  For example, would it be possible to cover cases such as those where water would be needed to prevent an acid cloud at a chemical plant?  It was recognized that implicit in the Working Group’s discussions had been an allowance for different types of emergency and humanitarian uses.  Regardless, the principle behind this type of exemption would require the use to be short-term or temporary.
Water Management Working Group Meeting
Enforcement

The Working Group discussed various enforcement mechanisms that could be included in the inter-State compact.  It was noted that enforcement mechanisms could also be needed in the agreement among the ten jurisdictions.  Although this agreement will be non-binding, language could be incorporated regarding what enforcement mechanisms the States and Provinces intend to include in their own laws.

Three different kinds of enforcement actions were discussed.  These include: State or Provincial actions on an application (approval/disapproval); enforcement when jurisdictions do not implement programs in the manner that they have committed to; and, enforcement if an approved water user does not follow the conditions of its approval.

It was suggested that in addition to other enforcement mechanisms, the Compact Council itself should have some enforcement powers.  Situations in which these powers could be used include when the actions of the Compact Council are not adhered to or a State fails to act on a proposal.  Another option could be to allow the jurisdiction in which a proposal originates to request the Compact Council to enforce against the State program.  This could be used in instances where a State is unable to enforce against its own agency.

It was suggested that jurisdictions should have a process in place for its own citizens to appeal approval decisions.  These appeals could be administrative or take place in court.  It was noted that most jurisdictions already have such processes in place and that those processes should be used to the greatest extent possible.
The group next discussed the question of who should have redress with regard to actions on applications.  It was suggested that applicants and affected citizens of the State in which the proposal originates should have appeal rights.  It was further suggested that affected citizens of other States or foreign citizens should be granted these appeal rights.   
In the event a State demonstrates a pattern of deficiency in administering its own program, it was suggested that the Compact Council be allowed to act against that State in Federal court.  In these instances, it was recommended that such powers should not be granted to the Provinces or individual citizens.  The group discussed whether citizens of the jurisdiction in which the proposal originates should also have this remedy.  Some jurisdictions argued that this could unnecessarily delay the process.  The question was raised as to whether jurisdictions would be able to act on other projects if their program was being challenged in court.  Further discussion on this issue is required.

The Working Group agreed that it also needs to consider whether the States and Provinces should have some enforcement mechanisms against each other across the border.  Further discussion is required on the appropriateness of enforcement mechanisms for the Provinces to exercise against one another.
Next, the Working Group discussed the situation in which an approval is granted but the conditions of the approval are not followed.  It was suggested that enforcement against the State in which the proposal originates would be discretionary.  In some jurisdictions, the current procedure is to enforce against the water user to force them into compliance.  The option of allowing the State in which the proposal originates and affected citizens to enforce against water users was discussed.  There was some concern with this approach.
The possibility of allowing citizen suits against the States regarding program operation was discussed.  It was suggested that only citizens of the State in question should have standing.  In this instance, suit would occur in State court and only apply to mandatory acts or non-discretionary activities.  It was pointed out that this remedy could not be used to force a State to enforce against a specific approved use. 

It was suggested that the Compact Council should not be granted the authority to enforce against authorized water users who do not follow the requirements of their approval.  Although the jurisdiction in which the proposal originates should be granted this authority, it was recommended that this power should not extend to other States individually or collectively through the Compact Council.  It was suggested that the Provinces would not have this sort of enforcement mechanism against each other.
Wednesday, April 21, 2004

The Working Group discussed various voting structures for the approval of diversion proposals.  If options are presented, it was agreed that they should be limited and clear.  Further discussion on this issue is required.

Improvement
The Working Group discussed whether improvements that are required by other regulations or that are an inherent part of the project itself could meet the improvement requirement.  It was suggested that while improvements that result from the projects themselves could count towards the improvement requirement, additional improvement may be required.

It was suggested that only improvements that result from the new proposal should count towards the improvement requirement.  Improvement measures that were already required of a water user before their new proposal should not count towards the improvement requirement.  Regardless, the Working Group tentatively agreed that improvement will be required for all diversions and consumptive uses above the regional review threshold.

Wisconsin et al v. Illinois et al.  
In previous discussions, it was suggested that the existing Chicago River diversion should continue to operate under the process established by the existing U.S. Supreme Court consent decree.  In this framework, consumptive uses or new ground water withdrawals within the Basin in Illinois that are not subject to the provisions of the consent decree would still be subject to the Decision Making Standard.  Other Great Lakes States would have standing in the Supreme Court to petition the court regarding the consent decree.
Alternatively, it was suggested that the Annex implementation process should be viewed as an opportunity to eliminate the need for Great Lakes States to go to the Supreme Court in an adversarial fashion.  It was argued that this could be an additional opportunity to retain authority within the Basin. 
It was further suggested that while the existing Illinois diversion of 3200 cubic feet per second would be regulated under the Supreme Court consent decree, any additional amounts should be subject to the agreements.  However, Illinois currently does not have the authority to exceed their 3200 cubic feet per second diversion.  Further discussion on this issue is required.
Review of Large In-Basin Consumptive Uses 

It was suggested that any disparity between how diversions and in-basin consumptive uses are treated should be minimized.  Several options were discussed, including subjecting large in-basin consumptive uses to regional review and a Compact Council vote, regional review only, or a prior notice and consultation process that could trigger regional review.  Another option would be to consider a phase-in period before submitting these types of uses to regional review.  
Another option could be a structure where small consumptive use proposals are only reviewed by the jurisdiction in which they originate, mid-level proposals are sent to prior notice and consultation with the potential for regional review and the largest proposals are automatically subject to regional review.  The Working Group also discussed a dual threshold for submitting proposals to regional review based upon either withdrawal amount or consumptive use amount.
It was proposed that smaller in-basin consumptive uses (e.g. under 5 million gallons per day) should go through prior notice and consultation if a majority of jurisdictions request it.  In these cases, it was suggested that set guidelines would need to be established to prevent the process being triggered by an arbitrary request.
The option of allowing jurisdictions to voluntarily submit proposals below the regional review threshold for regional review was discussed.  The concern was raised that this type of provision could be applied arbitrarily and create uncertainty for applicants. 

Regional Review for Diversions
The Working Group next discussed the decision making framework for diversions.  As part of the proposed framework, transfers of water from one Great Lake watershed to another within the Great Lakes Basin would be considered a diversion.  

The Working Group discussed the idea of creating a separate definition for transfers of water between Great Lakes watersheds to allow these types of proposals to be treated differently than diversions.  There was concern with this proposal.  The Working Group then discussed the definition of “watershed.”  It was suggested that a watershed should include each Great Lakes’ connecting channels including upstream and downstream.  

To simplify administration and provide flexibility, it was suggested that proposals from communities straddling the Basin divide should be considered as consumptive uses rather than diversions.  It was suggested that the term “communities” should be used, or the term “cities” or the equivalent thereof.  Concern was raised with using townships or counties for this type of provision.  Further discussion on this issue is required.

Return Flow Exemptions

It was suggested that clarification is required regarding what will be considered “adjacent” to the Basin for purposes of potential return flow exemptions.  One possibility could involve defining “adjacent” in terms of a number of miles from the Basin divide.  
Thursday, April 22, 2004

Averaging Periods

The Working Group again discussed averaging periods for determining threshold levels.  Various options were discussed: 30 days; 60 days; 120 days; operating cycles; or, operating cycles not to exceed one year.  It was suggested that applicants could present their own operating period with impact assessments considering peak use.  

It was suggested that the higher of two averaging periods (from April 1-September 30 or from October 1-March 31) could be considered. The concern was raised that this number could be too high for seasonal uses, which are typically 120 days.  It was then suggested that the greater of a 120 day or a 365 day average be selected.  After some discussion, it was tentatively agreed that the averaging period for each use sector should be the highest 120 day average.  Reporting requirements would be based on the highest 30 day average.

Alternatives Analysis for Consumptive Use Projects

The concern was expressed that an alternatives analysis should not be required for in-basin consumptive uses.  It was suggested that because of water conservation and impact assessment requirements, this type of requirement may be unnecessary.  However, it was suggested that this requirement should remain in place for large consumptive uses.  

For the review of in-basin consumptive uses, it was suggested that language regarding no reasonable supply alternatives be removed but that language concerning efficient use and conservation of existing supplies be added.  An analysis of conservation opportunities could be required for these uses along with a demonstration that the need for all of part of the proposed water withdrawal could not be reasonably avoided through the efficient use and conservation of existing water supplies.
Workplan and Next Steps

The Working Group discussed the calendar and workplan moving forward.  Each jurisdiction reviewed key issues that must be resolved before the draft agreements may be released for public comment.  Key issues included: voting structures; the relationship of the agreements to the Water Resources Development Act; enforcement mechanisms; Tribes/First Nations; the Illinois diversion and Supreme Court decree; the number of projects that would be submitted to regional review; language regarding intra-basin transfers; termination provisions; and, the issue of bulk removals with 100% consumptive use.  These and other issues will be addressed on upcoming conference calls and at the next meeting of the Water Management Working Group, which will take place May 11-13 in Oak Brook, Illinois.
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