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Note: During the five-day meeting, the Working Group met in plenary to discuss the various issues being addressed by the three Sub-committees.  
Monday, March 15, 2004
Sam Speck, Chairman of the Water Management Working Group, began the meeting by welcoming participants and asking for introductions.  Steve Kennedy, Vice President, Public Affairs, and Tina-Marie Adams, Senior Vice President and Director, Midwest Public Affairs, Hill and Knowlton, led a group discussion on formulating the Council’s public participation process pertaining to the release of draft documents for public comments.
Voting

The group then began discussions on voting in the Compact Council.  Various options were discussed for voting requirements on diversion proposals.  These included unanimity with each Governor casting a vote, unanimity allowing for abstentions, super-majority and majority.  The concern was raised that if a unanimous vote is required of the Compact Council, a single Governor would have the authority to veto a project.  It was suggested that this type of arrangement could result in a politicized decision making process.  Also, it was suggested that it may be difficult from a logistical standpoint to obtain approval from all of the Governors within a reasonable time period.  

Regional Review Thresholds for New or Increased Diversions

The Working Group next discussed the threshold for regional review of new or increased diversion proposals.  Draft agreements to date have focused on a regional review threshold level of 3 million gallons per day average for any 30-day period.  A recent recommendation by stakeholder groups would subject all new or increased diversion proposals to regional review.  The Working Group discussed these and other options including raising or lowering the threshold for regional review.  
For purposes of moving forward, the Working Group agreed that diversion proposals of 1 million gallons per day average for any 30-day period should be subject to regional review.  It was further agreed that for purposes of moving forward, diversion proposals greater than 1 million gallons per day but less than 3 million gallons per day average in any 30-day period would be subject to regional review with jurisdictional certification on a proposal’s adequacy in meeting improvement requirements.  Further discussion is required on this and other issues related to regional review thresholds for new or increased diversions.  

Tuesday, March 16, 2004

Definition of Diversion

The Working Group discussed the definition of the term “diversion.”  Some jurisdictions have pipelines that run along existing roadways which cross inside and outside of the Great Lakes Basin.  Because water that runs through these pipelines is solely for use within the Basin, it was suggested that these types of situations should not be classified as diversions.  The Working Group agreed to review the definition of diversion as well as provisions in the decision making standard and implementation manual to ensure that these types of situations would be addressed appropriately. 

The Working Group next discussed whether the transfer of water from one Great Lakes watershed into another should be considered a diversion.  Implicit in this discussion was an understanding that these types of transfers would not involve a diversion outside of the Great Lakes Basin.  As currently defined in the Great Lakes Charter, these types of transfers would be considered diversions.  But, it was argued that classifying intra-Basin transfers as diversions could be too complicated, difficult to administer and politically challenging.  It was noted that the impacts of all withdrawals, diversions and consumptive uses greater than de minimis would be evaluated for their consistency with the decision making standard.  This evaluation would include an impact assessment on the source of the withdrawal and the watershed receiving the return flow.   

Discussion next focused on whether Lake Michigan and Lake Huron should be considered a single hydrologic unit for decision making.  It was noted that for purposes of calculating water budgets, the U.S. Geological Survey and U.S. Army Corps of Engineers as well as other agencies treat these Lakes in this way.  The group was uncertain how bodies such as the International Joint Commission view Lakes Michigan and Huron in terms of defining hydrologic units.  Further discussion is required.    
Lastly, if intra-Basin transfers would be considered diversions, it was suggested that connecting channels on either end of the Lakes would need to be considered.  Questions were raised regarding how the connecting water bodies would be considered in terms of determining when a diversion would occur.  
Flexibility for Communities Along the Divide
Working Group members next discussed challenges presented by communities located on or near the Great Lakes Basin boundary.  The concern was expressed that some flexibility may be needed for those communities whose existing service area includes areas outside the Great Lakes Basin.  It was suggested that these communities could be grandfathered based on their most limiting capacity or on an existing permit limit.  Beyond this, one option would be to consider communities (cities, villages, and townships), whose existing corporate limits are in part within the Great Lakes Basin and whose water supply and wastewater discharge occur within the same watershed of the Great Lakes Basin, to be entirely within the watershed.

Public Water Systems

The Working Group discussed return flow requirements for diversions intended for public water supply use for areas adjacent to the Basin.  It was discussed that the threshold level for exemption from return flow requirements for these uses should be set at 250,000 gallons per day.  

Wednesday, March 17, 2004
WRDA

The Working Group discussed whether it would be desirable to ask the U.S. Congress to amend the Water Resources Development Act to reflect the Annex implementing agreements.  To ensure that there is only one process and standard for decision making, it was suggested that WRDA should be changed to be consistent with the new standard and agreements as soon as they are implemented.  It was suggested that when Congress ratifies the Compact, it would supersede the prior Federal law related to this issue--WRDA.  

The concern was raised that if WRDA is changed, it could be perceived as a weakening of the Governors’ authorities.  But, it was noted that there are varying interpretations of WRDA and a number of vulnerabilities including international trade issues, constitutional questions and others.  Further discussion of this issue is required and it was agreed that the Legal Team would evaluate options.
De Minimis Levels
The issue of whether there should be a de minimis level for new or increased diversion proposals was discussed.  It was suggested that from a practical standpoint it may be impossible to regulate some very small diversions.  It was pointed out that under WRDA, there is no de minimis level.  For the purposes of moving forward, it was agreed that there would be no de minimis level for diversion proposals in the draft agreements.  
Voting in the Compact Council
The Working Group picked up on earlier discussions and next talked about various voting structures for project approvals in the Compact Council.  It was recommended that unanimous approval should be required for diversion proposals.  It was suggested that this type of approach would recognize the importance of all jurisdictions in reaching consensus on proposed diversions and be most effective in ensuring that all potential impacts would be appropriately taken into consideration in the decision making process.  Additionally, it was suggested that a unanimous voting requirement should not be a barrier to projects that meet the requirements of the decision making standard.  
The concern was raised that a multi-tiered decision making process where some diversions are subject to jurisdictional review and others are subject to regional review could be unnecessarily complicated.  On the other hand, there may be an interest in limiting the number of smaller proposals subject to regional review because of cost and administrative issues. 

Thursday, March 18, 2004

Improvement

Because of its unprecedented nature, determining improvement requirements and clearly communicating expectations to prospective applicants is a challenge that is recognized by the Working Group and reinforced by comments from the Advisory Committee.  For those projects subject to regional review, it was suggested that at least for relatively smaller proposals it may be appropriate to have the jurisdiction in which the proposal originates evaluate its adequacy in meeting improvement requirements rather than subjecting this element of the proposal to regional review.  One option building on this approach would be to create a phase-in period for projects subject to regional review that would ultimately incorporate all decision making criteria including improvement.  This type of an approach would allow the regional review process to capitalize on the experience gained in evaluating improvement.  
Further discussion is required on the type of approach described above and, more generally, in determining which proposals would be subject to improvement requirements.  Pending resolution, the Working Group will consider the decision making process for evaluating improvement and other criteria.  

Withdrawals for In-Basin Use
The Working Group discussed what criteria should apply to withdrawals for in-Basin consumptive use.  It was agreed that the draft decision making standard criteria should be required for all withdrawals for in-Basin use above the reporting level.  But, it was recognized that further discussion is required concerning improvement requirements.
If a two-tiered review structure is created for withdrawals for in-Basin use (i.e. some proposals subject to regional review and others subject to jurisdictional review), the question was raised regarding which proposals, if any, should have to meet improvement requirements.  It was suggested that requiring improvement for all uses could dilute the intent of improvement by diminishing expectations.  By extension, it was argued that improvement should only be required of larger uses.  If jurisdictions are required to evaluate improvement requirements for hundreds or even thousands of projects, the concern was expressed that the improvement standard may not be applied vigorously in every case.  
One option that was discussed would be to require improvement for larger projects to begin with, and then require it for smaller projects at a later time.  Alternatively, it was suggested that improvement could be removed from the regional voting criteria as to whether a proposal meets the standard (if in-Basin uses are subject to regional review).  For example, the regional body could consider if there is an improvement but avoid measuring the magnitude of the improvement for determining its acceptability in meeting scale requirements.  It is expected that because most improvements will be local in nature, jurisdictions in which proposals originate may be best positioned to judge their adequacy.  


The Working Group concluded its discussion on withdrawals for in-Basin consumptive uses by focusing on whether there should be regional review at some level.  One option for large proposals could involve a prior notice and consultation procedure, as required under the Great Lakes Charter, instead of full regional review and Compact approval/disapproval.  Further discussion is required on this issue.
Phase-In

The Working Group next discussed the timetable for phasing in the requirements for withdrawals for in-Basin use.  Based on discussions to date, the agreements would allow for a ten-year phase-in period to apply the Standard to withdrawals for in-Basin use that are subject to jurisdictional review.  Under this framework, the Standard would immediately apply to withdrawals subject to regional review if it is determined that there will be regional consideration of large withdrawals for in-Basin use.
Withdrawal vs. Consumptive Use

Next, the Working Group discussed whether thresholds for review should be based on withdrawal or consumptive use amounts.  It was suggested that withdrawal levels may be easier to accurately measure and may be more reliable.  It was further suggested that both withdrawal amounts and consumptive use amounts could be considered, with applicants reporting their own consumptive use estimates.  In this case, the determination of consumptive use amounts could be certified by the jurisdiction in which the proposal originates and then accepted by the regional body.  

Going forward, it was agreed that the draft agreements would reflect jurisdictional review of all diversions as well as all withdrawals over 100,000 gallons per day.  Consistent with the threshold level in the Great Lakes Charter, some type of multi-jurisdictional review would take place for consumptive uses of 5 million gallons per day or greater.
Averaging Periods for Calculating Water Use

Various options for time periods over which to calculate average daily water use were discussed.  Options discussed include annual, 90-day, and 30-day periods, or a combination of these periods depending on the category of use.  The concern was expressed that an annual averaging period may not reflect high seasonal uses which may impact the resource.  Some jurisdictions currently require reporting on an annual basis and the concern was expressed that requiring water users to report on a 30-day period could present challenges.  Despite these types of issues, it was agreed that for purposes of going forward a 30-day period would be used for calculating water use.  

Who is the Applicant?

The Working Group next discussed who would be considered the applicant.  Options include the end user, the withdrawer, both, or allowing the applicant to be defined by each jurisdiction.  In some instances, it was suggested that there may be a third party involved that is neither the withdrawer nor the end user, so some flexibility may be needed depending on the nature of the project.  One option would be to define the applicant as the entity that can ensure that the requirements of the Standard are met.  
The concern was raised that if the end user is the applicant, there could be multiple end users from a single withdrawer.  In these cases, the total water use may be over the regional review threshold but because multiple end users would be the applicants, they would escape regional review.  Following on this discussion, it was suggested that each jurisdiction could determine who the applicant is within their jurisdiction.  Of course, the regional body would have the option to revisit this issue at a later time.
Definition of Source Watershed
Next, the Working Group discussed the definition of “source watershed” for determining where return flow should be directed.  Options include the Great Lakes Basin, each individual Great Lake Basin or tributaries to each Great Lake (the tertiary watershed).  It was suggested that there could be difficulty returning groundwater to the tertiary watershed due to uncertainties related to groundwater aquifers and divides.  For this and other reasons including the location of existing wastewater infrastructure, flexibility may be desired.  
Because any approved water use would have to demonstrate no significant adverse impact, it was suggested that the source watershed be the Great Lakes Basin for purposes of determining return flow requirements.  Another option would be to require return flow to the source watershed of the Great Lakes Basin, with a preference for conveyance to the tertiary watershed.  It was agreed that draft language would be prepared for the Working Group’s review on a future conference call.
Friday, March 19, 2004
Definition of Diversion
It was suggested that any diversion of surface water that could be shown to be a direct replacement of an existing withdrawal of tributary groundwater to the Great Lakes should not be considered a new or increased diversion.  In this case, it would need to be evaluated whether the surface water diversion would exceed the amount of the original groundwater withdrawal.  Concerns were raised with this type of an allowance. Further discussion is required regarding the desirability of this type of an approach.
 
Jurisdictional Program Review
The Working Group discussed the steps that would need to occur to implement the agreements.  For example, jurisdictional programs would need to be developed, and then reviewed by the regional body.  The regional body would then issue a declaration of finding that could result in initial program approval.  As currently envisioned, each jurisdiction would then issue annual reports on their programs to the regional body.  
Under the current approach developed by the Working Group, the regional body would be created as soon as all ten jurisdictions sign the implementing agreements.  Following signature but before all jurisdictions would have programs in place, diversions and consumptive uses would continue to be subject to the prior notice and consultation process under the Great Lakes Charter and, where appropriate, WRDA.  Beyond this, it is possible that the Governors and Premiers could issue a resolution agreeing to use the Decision Making Standard for reviews.  
Public Participation

The Working Group next discussed provisions for public participation including attendance at public meetings.  One option would be to require only the jurisdiction in which a proposal originates to be present at the public meetings related to that proposal.  Another option would be to require one representative from another jurisdiction to be present to ensure objectivity.  Going forward, it was tentatively agreed that the regional body would be charged with developing provisions related to attendance at public meetings.
Various methods for ensuring public participation were discussed.  These include: timely public access to documents including applications; notice of all diversion proposals; opportunity to provide written and oral comments; and, public meetings.  It was agreed that public comments would be considered in the development of the declaration of finding and that public input would be important to a well-informed decision making process.  It was suggested that minimum public participation requirements for the jurisdictions should be listed explicitly in the Procedures Manual.

Confidentiality
The next topic discussed related to confidentiality and the nature of how information should be handled by the jurisdictions and the regional body.  A question was raised related to cases where one jurisdiction’s rules regarding freedom of information may be different than the rules of the jurisdiction in which a proposal originates.  The group discussed cases where information may be exchanged between the two jurisdictions and which rules should be followed.  Further discussion is required on this issue and, more generally, how to treat information shared among the jurisdictions and the regional body.  

Currently, the Working Group is envisioning a process in which the declaration of finding announcement would be made publicly.  Further discussion is required regarding whether meetings of the regional body would occur in person, through telephone conference calls or via other mechanisms and what type of public participation would be appropriate. 
Language to be Included in the Compact

The Working Group discussed what language should be included in the Compact related to the decision making standard and threshold levels.  One option would be to remove regional review thresholds from the Compact and allow them to be adopted by the Compact Council and the regional body.  Another option would be to insert the numbers in the Compact with an allowance for them to be changed by a unanimous vote.  It is anticipated that the Compact will require ratification by all eight State legislatures and consent from Congress.  Therefore, sufficient flexibility for implementation needs to be taken into account in drafting to preclude the need to repeat this process for threshold level adjustments.   
Enforcement
The concern was raised that in order for the Compact to be meaningful, there should be robust mechanisms for enforcement.  One option would be to enable States to enforce against other States whose programs fail to appropriately apply the Standard.  Another option would be to allow for State or Compact Council enforcement actions to be brought on individual projects in other States.  Another option would be to create a provision for citizen suits or third party standing.  

One potential remedy against a State failing to appropriately apply the decision making standard would be to suspend voting rights in the Compact Council.  But, it was suggested that the goal should be to have every jurisdiction vote on every decision subject to regional review.  Questions were raised regarding the desirability of having this option available.
Citizen Suits or Third Party Standing
The Working Group next discussed whether a provision should be made in the Compact to allow for legal standing of third parties on proposal decisions.  Concerns were expressed that interpretation and implementation of this option may be inconsistent with existing jurisdictional administrative requirements.  But, on the other hand, it was suggested that there is a need to give affected parties effective avenues for recourse.  Further discussion on this issue is required.
Meeting Round-Up and Discussion of Next Steps

The Working Group concluded its meeting by scheduling a series of conference calls.  The next meeting of the Water Management Working Group will be a scenarios exercise with the Advisory Committee, Resource Group, and Observers on April 19 and 20 in Oak Brook, Illinois.  Following the exercise’s conclusion, the Working Group will meet independently on April 21 and 22.
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