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The meeting was opened by Sam Speck, Chairman of the Water Management Working Group, who provided an overview of meeting goals and objectives.  

The Water Management Working Group initially discussed comments received from the Advisory Committee, Resource Group and Observers at their meeting with the Management Team and Sub-committee chairs on November 20-21, 2002 in Chicago and written comments submitted subsequent to the meeting.  Written comments were received from the Northeast-Midwest Institute and a coalition of Great Lakes environmental non-governmental organizations.  It was noted that the Advisory Committee, Resource Group and Observers had been invited to submit written comments and answers to questions posed to them at the November meeting by December 31, 2002.  (For more information regarding the November 20-21, 2002 meeting, please see the summary for that meeting).

Conservation

With regard to what kinds of projects will be subject to new conservation rules or guidelines, it was suggested that the decision making standard should be applied to new or increased consumptive uses, not new or increased withdrawals.  In some cases, a user may increase consumptive use (and by extension the amount of water lost to the Great Lakes Basin) without increasing the withdrawal.  It was further suggested that current conservation measures in place by water users be recognized.  

The Working Group agreed that further discussion is needed regarding required conservation practices and the acceptable level of water loss resulting from an individual proposal.  One approach would be for the regional review mechanism to create precedents based on water withdrawal proposal decisions.  Another approach would be a more prescriptive set of conservation requirements.  The relationship of this type of approach to a list of Best Management Practices (BMPs) may need further consideration.  In general, a set of consistent requirements is favored while allowing for flexibility to accommodate the different circumstances of individual users. 

Finally, the issue of whether or not to prioritize water uses was raised.  It was noted that under the Boundary Waters Treaty of 1909, three classes of water uses are recognized and given the following priority:  1) domestic and sanitary uses; 2) navigation including canals; and, 3) power and irrigation.  It was suggested that this type of hierarchy would only be appropriate to use to prioritize proposals during water shortages. 

Return Flow

The Working Group discussed whether ballast water should be exempt from the decision making standard.  Although the International Joint Commission (IJC) recommends that ballast water be exempt, the amount of ballast water moved is significant and may exceed trigger levels developed by the Working Group. 

It was suggested that National Pollution Discharge Elimination System (NPDES) water quality requirements be used in framing return flow standards.  Challenges include instances where return flow meeting NPDES requirements may not be of the same quality as the withdrawn water and the fact that this only pertains to the States.  It was suggested that return flow should be required to meet the water quality standards of the jurisdiction in which the proposed withdrawal would occur.  

The relationship between the point of withdrawal and return flow needs further discussion.  Definitions for terms including “source watershed” will also require additional consideration.  It was suggested that the tertiary watershed be considered.  As the Working Group considers “source watershed” for purposes of return flow, maps may be helpful. 

In general, it may be necessary to rely on consumptive use coefficients in instances where it is not possible to measure return flow.  

The question of how to treat water users who do not meet their proposed level of return flow was raised.  It was suggested that enforcement for each water user be left to the entity that had granted approval (on the jurisdictional or regional level).  The Working Group agreed that further discussion on enforcement is necessary and the Legal Team may be helpful in this regard. 

Further discussion is also needed concerning whether return flow should be required for large in-basin consumptive uses. 

Ecological Impacts

The understanding of the Working Group is that mitigation refers to practices that would diminish or eliminate the withdrawal’s impact.  These types of practices would be considered mitigation insofar as they diminish the withdrawal’s impact to the point of making an impact not significantly adverse or eliminate its impact altogether.  Beyond the point of mitigating the withdrawal’s impact, these types of practices could be considered an improvement.  It was suggested that acceptable mitigation practices should be spelled out in the implementation manual as well as the relationship of mitigation to improvement.  
It was suggested that mitigation be required at the point of impact.  In some instances, this may not be at the point of withdrawal.  

Improvement

The Working Group agreed that further discussion is required regarding the location of improvement.  A suggestion was made to require improvement in the source watershed of the withdrawal.  Another approach would be to require applicants to submit an improvement plan which would be evaluated against a set of decision making criteria.  Input from the Great Lakes Protection Fund research project fundees may be helpful in considering requirements regarding the location of the improvement. 

It was suggested that improved stormwater management could be considered as a component of the improvement standard.  Cases where improved storm water management contributes to increased aquifer recharge were discussed.  

The question was raised regarding the nexus between the type of impacts associated with a withdrawal and the required improvement.  There may be legal considerations the Working Group will need to take into account related to this issue moving forward.   

Legal Team
Greg Ellis and Sylvie Scherrer, Co-Chairmen, Legal Team, explained the response of the Legal Team to questions that were received from the Decision Making Standard Sub-Committee following the October 21-23 meeting of the Water Management Working Group in Chicago.  

The Working Group discussed relevant sections of the Water Resources Development Act (WRDA) of 1986 (as amended in 2000) related to diversions from the Great Lakes Basin.  Because WRDA is U.S. Federal law, the States cannot amend that law on their own.  But, it was suggested that the Governors could agree to interpret the law in a certain manner consistent with the decision making standard under development by the Working Group, thereby negating the need to amend the law.  Further research will be performed on this particular issue.

It was noted that non-treaty agreements signed by all ten jurisdictions could take most any form, including appendices, annexes, guidelines, or manuals.  

December 11

Mike Donahue, President and Chief Executive Officer, Great Lakes Commission, provided an update on the Great Lakes Commission’s Decision Support System Project.  A copy of his presentation is available from the Council of Great Lakes Governors staff.

Data Collection

The question was raised whether data collection should be based on capacity or the actual amount withdrawn.  It was suggested that data reporting should occur for actual withdrawals, but that permits should be based upon capacity.  

The Working Group then discussed the level at which accurate and comparable information should be required to be collected.  In general, the Working Group would like data collection efforts to foster a better understanding of water use and the impact of water withdrawals on the Great Lakes Basin ecosystem.  It is the intent that water management decisions be based on the best available data and scientific understanding. The Working Group also recognizes challenges with respect to workload and staff requirements.  One option would be to require that data be reported to other jurisdictions, but not to the regional database.  This type of approach may assist in ensuring compliance by water users.

Trigger levels for data collection were also discussed, recognizing that data collected above a certain level may capture the vast majority of water withdrawn without overwhelming State and Provincial resources.  A range of levels, including 100,000 gallons per day average in any 30 day period, was discussed.  

Some emergency systems may only exceed the data collection trigger level in certain years.  In this case, one option would be that once the system has exceeded the data collection trigger level, reporting would be required every year for five years subject to subsequent review to determine whether the trigger level was still being exceeded.

It was suggested that the term data reporting be used in place of data collecting.

Exemptions

Current uses that have been under consideration by the Working Group thus far for exemption from the decision making standard include ballast water and small-scale withdrawals intended to meet the public water supply needs of near-basin communities.  It may be appropriate to limit the exemption for these types of uses to certain provisions of the decision making standard such as return flow.  


It was suggested that the exemption for ballast water include drinking water used while in transit or any water related to operating the vessel.  Additional discussion may be needed to better understand the volume of water and practices associated with ship ballast.

The Working Group agreed to further discuss other possible exemptions, including currently-operating mining operations, navigation, firefighting and other emergency uses. 

Luncheon Speakers

Mark Mittag, Water Resources Engineer, and Tony Myers, Water Treatment Technology Leader, CH2M Hill and Jeff Edstrom, Senior Analyst, Water Resource Programs, Tetra Tech EM Inc., updated the Water Management Working Group on the progress of their Great Lakes Protection Fund Annex 2001- related projects.  A copy of their presentations is available from the Council of Great Lakes Governors’ staff.

The Decision Making Process

The Working Group reviewed general issues related to the decision making process for water withdrawal proposals.  The Working Group will review the criteria for water projects and the additional criteria for diversions developed in the 1987 Final Report and Recommendations: Great Lakes Governors Task Force on Water Diversion and Great Lakes Institutions and evaluate their consistency with criteria discussions to date.

Issues related to the regional review process for water withdrawal proposals were discussed including the structure of a State/Provincial advisory body that would serve as the forum for all ten jurisdictions to consider proposals.  It was suggested that this body be structured similarly to the Water Management Working Group in that the body should meet only as needed.  Costs would be shouldered by the jurisdictions by paying for the time of their employees. 

Various options for a dispute resolution mechanism were discussed, including a board of inquiry that would perform fact-finding and a board of conciliation that would provide non-binding arbitration.  

Various options for voting on a variety of issues were also raised including unanimity, super-majority and majority.

Public Participation

It was suggested that public participation in the project proposal and evaluation process could initially occur on a jurisdiction-by-jurisdiction basis.  Other suggestions included a public meeting of the State-Provincial advisory body or a period for written public comment.  Another opportunity for public participation that was discussed was citizen suits.  Members of the Working Group discussed their experiences with citizen suits and how they would work in practice.

It was suggested that a mechanism needs to be available for public participation that would include regional stakeholders that may not necessarily participate at the jurisdictional level.  One option would be to send announcements through the Great Lakes Information Network (GLIN).  It was also suggested that the State or Province in which a proposal is submitted would be responsible for collecting and disseminating information regarding the proposal.

State Implementation of the Agreement(s)

The Working Group discussed the mechanics of creating an inter-state compact and its implementation.  Compacts are both State and Federal law.  They operate as enforceable contracts among the parties.  Each State legislature must ratify the compact with the same language and no material changes.  

Several options are under consideration for the structure of the compact governing body.  These options include an ad hoc committee comprising the Governors or state agency employees to evaluate water withdrawal proposals.  Another approach would be similar to the Delaware River Basin Commission (DRBC) or Susquehanna River Basin Commission (SRBC) with commissioners, staff and explicit authorities that go beyond proposal review.  The Compact Structure Sub-committee is currently leaning towards a model similar to the DRBC and SRBC but favors a smaller governing body and the use of existing staff to the greatest extent possible. 

The Working Group discussed different legislative options to implement the agreement(s) it is currently developing.  One option is to create a new article to add to the existing Great Lakes Basin Compact that would also create a new commission clearly separate from the existing Great Lakes Commission.  It was suggested that the inter-state governing body be given minimal powers with as much responsibility as possible retained by individual States.  Further discussion was also held as to whether U.S. Congressional consent was needed.  It was recognized by the Working Group that this is both a legal and political question.  Answers to this question will be dependent upon the final nature of the product created.

The Working Group also explored the pros and cons of allowing the compact commission to, in emergency situations, jointly exercise the power each State has to allocate waters of the Great Lakes.  Both the DRBC and the SRBC currently allow their commissions to allocate waters, but neither has exercised this power.  The power was given to those commissions out of the desire to avoid costly, time-consuming, and unpredictable litigation that in similar situations has generally resulted in an allocation-like federal court decision.  Giving this power to the compact commission would ensure that authority over the resource would be maintained in the region.  It was agreed that further research needs to be performed by the Compact Structure Sub-committee on this issue.

December 12

State Implementation of the Agreement(s) (Continued)

The Working Group discussed how the agreement(s) would be implemented by the States and compact commission.  Specific issues raised included what would constitute a material change to the compact legislation (thereby negating the enforceability of the compact) and who can declare that a change to the terms of the compact is material.  In the case of a material change, a number of issues were raised including what steps could be taken to either void the compact or enforce the new terms.  Further, could the States or the Federal government exercise their authorities even if they agreed to exercise those authorities through the compact commission?  These questions will be raised with various legal experts that the Council has received advice from in the past (e.g. Mike McCabe of the Council of State Governments and Rich Cairo of the Susquehanna River Basin Commission).

The Working Group then discussed State-Federal issues related to compacts including the legal benefits of U.S. Congressional consent.  The question was raised regarding what it means in a practical sense when it is alleged that a voting federal representative can bind the U.S. Federal government’s interpretation as to U.S. Federal law.  Members of the Compact Structure Sub-committee and the Legal Team agreed to review these issues and respond to the Working Group’s questions.

The Working Group also reviewed the Compact Structure Sub-committee Issue Overview.  Among the components discussed, the Working Group indicated that it was leaning toward including language in the Compact that would:

1) Name as compact commissioners the Governors or alternates appointed by the Governors;

2) Expressly exclude the Lake Michigan diversion from the new compact or the new compact commission’s jurisdiction; 

3) Recognize that all current lawful withdrawals from the Great Lakes Basin would not be altered by the terms of the compact;

4) Recognize that the legal rights and obligations of Tribes in the Great Lakes region would not be altered by the terms of the compact;

5) Express that the terms of the new compact would be implemented via a new article amending the Great Lakes Basin Compact without substantially altering the role of the current Great Lakes Commission; 

6) Describe the regional decision-making process; and,

7) Spell out provisions allowing the compact commission to adopt and amend trigger levels, thresholds, standards and criteria.  

The Decision Making Process (Continued)

The Inter-provincial/International Agreement(s) Sub-committee will further consider the architecture of the agreement(s) to be signed by all ten jurisdictions.  Interest was expressed in scheduling a joint conference call with the Compact Structure Sub-committee to further discuss the decision making process.  In addition, the Working Group agreed that each jurisdiction should have at least one representative participate in this joint Sub-committee conference call.

Concluding Remarks and Discussion of Next Steps  

Maggie Grant and Sam Speck, Chairman of the Working Group, concluded the meeting by discussing a proposed schedule of meetings for the 2003 calendar year.  Working Group members were asked to provide their comments on the calendar in anticipation of its general distribution on or before December 31, 2002.
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