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Note: During the three-day meeting, the Working Group met in plenary to discuss the various issues being addressed by the three Sub-committees.  Various sessions are identified by Sub-committee in this meeting summary in recognition of the focus of the discussion.  

Monday, December 1

Sam Speck, Chair of the Water Management Working Group, began the meeting by welcoming participants and providing an overview of expected outcomes.  

Working Assumptions

Following the welcome, the Working Group reviewed a series of working assumptions that had been used in the drafting of the agreements.  These assumptions will continue to serve as a framework as the agreements are revised.  

The Working Group discussed the timing of the implementation of the agreements.  The concern was raised that the potential delay between signing and complete implementation of the agreements may be too long.

It was agreed that there will be two overarching agreements.   All ten jurisdictions will sign an agreement, the terms of which will be entered into law by all signatory States and Provinces.  The States will implement into law a Compact.  The Standard and Implementation Manual will be incorporated into the agreement among the ten jurisdictions and the Compact.

It was agreed that the Standard for reviewing future proposals for New or Increased Consumptive Uses and Diversions above the regional review threshold and diversion under the threshold for jurisdiction delegating that authority will become law in each State when the Compact is enacted into law by all eight Great Lakes States and consented to by the U.S. Congress.  It will become law in each Province when legislation is enacted (or regulations are adopted as appropriate) in each Province.  Criteria for reviewing consumptive use proposals below the regional review threshold will be phased in over a ten-year period.

Members agreed that the agreement among the ten jurisdictions will establish a regional body to serve as a forum for regional review of future proposals.  The issue of voting at the regional level was then discussed.  The concern was expressed that holding two separate votes (one at the regional level and one among the members of the Compact) could be confusing and duplicative.  It was remarked that the Regional Body would not vote per se but would put forward a declaration of finding on the conformity to the standard, the elements which the States and Provinces would voice their opinion on.  One option would be for proposals for New or Increased Consumptive Uses and Diversions above the regional review threshold to be subject to review and comment by all ten Great Lakes States and Provinces.  Diversion proposals above 3mgd that originate in the States would be subject to review and approval by all eight Great Lakes Governors.  The concern was raised that this approach does not strongly emphasize collective, regional review.  Further discussion is required concerning whether there should be one or two voting processes.

The issue of notice was discussed.  For example, under what circumstances would jurisdictions notify the other jurisdictions of applications or issued permits?  How would other jurisdictions be notified?

Inter-Provincial/International Agreement(s) Sub-committee
Questions and Issues for Discussion

The Working Group next reviewed remaining questions and issues for discussion.  Issues included the role of the regional body, public participation, the declaration of finding process, the elements of the Standard to be included in the agreements, dispute resolution and language for general commitment(s) in the agreement.  

Entry Into Force

The issue of entry into force was discussed.  The agreement among the ten jurisdictions could enter into force when all jurisdictions have an appropriate regulatory program in effect.  Alternatively, it is possible that sections of the agreement could come into force before others.  The question was asked, if some sections of the agreement come into force before others, which sections would enter into force first?  One suggestion was that the mechanism for assessing cumulative impacts could be a section that could come into force first.  Elements such as the constitution of the Regional Body, reporting by the Regional Body on the jurisdictional programs are other elements suggested.

It is possible that the States could use the Standard as their decision-making criteria under the Water Resources Development Act (WRDA).  One option would be to have a Governors’ resolution that the Standard would be implemented as soon as possible for reviewing diversion proposals.  Another option would be to have some portions of the Standard become effective immediately.  It was suggested that there should be a sunset period in the implementing agreements so that, if the agreements are not implemented within a specific timeframe, they would expire.  

It was argued that the Standard should be viewed as a complete package.  Following this argument, if parts of the Standard are opened for discussion, then everything in the Standard would be subject to renegotiation.  Therefore, it may be preferable to move forward with the agreements with a pre-determined phase-in period. 

The question was then asked as to whether the Standard should be voluntary until all jurisdictions have regulatory programs.  Under a voluntary approach, originating jurisdictions may not be able to require applicants to provide necessary information without a regulatory structure. It was suggested that some work could be done during the interim period e.g. on designing the database, on the water use coefficient, in spelling out all the steps and timelines.) It was agreed that further discussion is required on this issue.

Another option would be to have jurisdictions enforce their laws as soon as they are enacted in that jurisdiction, instead of waiting for the laws to be passed in every jurisdiction.  However, this could be viewed as penalizing jurisdictions who enact the Standard before others.  

Incentives could be created for jurisdictions to implement the Standard.  For example, it could be agreed that approval under the WRDA would not be granted to projects originating in any State that had not enacted the Standard.  

Jurisdictional Comment on Programs

The issue of how jurisdictions should comment on each other’s programs was discussed.  Options could include direct jurisdiction-to-jurisdiction communications or communications coordinated by a Secretariat.  The concern was raised that to maintain a regional approach, communication concerning jurisdictional programs should be a function of the regional body.  

Timeframes for Review of Proposals

The issue of whether timeframes for reviewing proposals should be included in the agreement among the ten jurisdictions was discussed.  Timeframes could either be strictly defined (recognizing that an originating jurisdiction would have to fulfill its domestic requirements) or timeframes could be flexible.  The frequency of how often the regional body is expected to convene will play a role in the creation of any timeframes for reviewing proposals.

Instead of a specific day limit, there could be a general deadline; for example, that the process may not exceed four months.  It is not envisioned that each jurisdiction will modify existing timeframes for their review process and adopt a single one for the standard review (existing review may include different and more requirements than those of the standard and cover other aspects).  Consequently, the jurisdiction from which the proposal originates may effectively impose a shorter timeline on the regional body.  It was noted, however, that a State or Provincial timeline may not begin until (for example) an application is declared to be complete.  Consequently, the suggestion was made that the postponing of such a declaration may be used to allow the regional body sufficient time to review proposals that are above the threshold for regional review.  

One option would be to allow the originating jurisdiction the ability to extend the timeframe for review if needed.  Considerable discussion happened and more is needed regarding timeframes.  
Public Participation

It is anticipated that a majority of public participation would take place at the jurisdictional level.  One suggestion would be to require the jurisdiction in which the proposal originates to hold a public meeting for every major proposal.   Even though it would be hosted by the jurisdiction in which the proposal originates, it would be convened by the Regional Body. This meeting could take the form of a formal public hearing if desired by the host jurisdiction.  Formal requirements for public hearings could vary by jurisdiction and potentially pose difficulties with specific timeframes.  Several Advisory Committee members have expressed the desire that citizens should be able to comment on all applications in any jurisdiction.  

It was suggested that public comments, both oral and written, should be recognized in the record of the decision.  It was discussed that a generalized response to these comments could be included.  As part of this discussion, the question was asked as to whether the actual transcripts or a summary of comments should be provided to the regional body.  The concern was raised that preparing transcripts could involve considerable amounts of time and money, especially in jurisdictions that do not currently require them.  Transcripts could, however, provide legal protection to the jurisdiction in which the proposal originates.

It was suggested that there should be minimum requirements, such as notice, and possibly an opportunity for written comment, for every proposal below the regional review threshold.  In general, members expressed that notice on a Website would be more amenable than specific e-mails or letters to other jurisdictions.  

The Architecture of the Agreements:  The Scope of the Compact Council’s and regional body’s Activities

The Working Group reviewed the scope of the Compact Council’s and regional body’s activities.  It was determined that the jurisdiction in which the proposal originates would receive project applications and determine whether proposals are subjected to regional review.  For projects not subject to regional review, the project review and decision-making would occur in the jurisdiction in which the proposals originate.  

Technical Review
The issue of technical review for projects subject to regional consideration was discussed.  As currently conceived, the jurisdiction in which the proposal originates would provide the staff to conduct the regional review.  However, there may be instances when the regional body may be asked to provide the technical review on behalf of this jurisdiction (It was suggested that it’s a possibility but the originating jurisdiction could do that prior to the regional review rather than ask the regional body. It was also discussed is that the regional body may choose to conduct its own technical review or ask an outside party to do so.)  For example, the hiring of outside experts by the regional body (but paid for by the jurisdiction in which the proposal originates) may be desired if jurisdictions lack the technical expertise to conduct the review themselves.  Technical review could be placed outside the timeframe for regional review to ensure that adequate time is allowed, although applicants may prefer shorter timeframes.   The details of what may be included in a technical review were also discussed.  It was noted that the Working Group still needs to discuss what exactly would be evaluated.

Declarations of Finding

The outcome of the regional review process will be a Declaration of Finding that indicates the regional body’s finding on the proposal’s consistency with the Standard.  It was suggested that the jurisdiction in which the proposal originates should have the responsibility to draft the Declaration of Finding(s) at the regional review level.  The concern was raised that this approach, as opposed to a draft that was written collaboratively, could diminish the credibility of the Declaration of Finding.  Additionally, a draft from the jurisdiction in which the proposal originates may not be in line with the regional body’s decision. 

Several questions were next discussed.  For example, if Declarations of Finding are not drafted by the originating jurisdiction, would jurisdictions be willing to draft them in their capacity as chair?  Should that be the role of a Secretariat?  Regardless, it was agreed that whether or not a draft Declaration of Finding is public would depend on the laws of the jurisdictions.  It was decided that the regional body will ultimately be left to develop procedures to draft a Declaration of Finding.

The Working Group then talked about provisions for public participation involving proposals subject to regional review.  The suggestion was made that jurisdictions in which proposals originate could arrange public meetings but that these meetings should be hosted by the regional body. Despite this, there may still be a legal requirement that the meetings are held by the jurisdiction in which the proposal originates.  It was suggested that the regional body maintain records such as public comment documents and other reports. 

Funding

The Working Group discussed various options for funding the regional body.  Options include providing funding in an equitable manner among the jurisdictions, based upon a formula, or based upon the number of withdrawal proposals subjected to regional review that originate in each jurisdiction.  The concern was raised that the idea of working within existing organizations and not increasing any funding may be unrealistic for the future success of the process.  One option would be to begin with existing resources and then develop a future funding source.  It was suggested that if all jurisdictions are treated as equals in the decision-making process, they should be treated as equals when it comes to funding.  

Another option would be to increase the funding of existing regional organizations to take on these proposed added responsibilities.  Yet another option would be equal cost shares in addition to applicant fees to be determined later, although the concern was raised that this could be difficult to pass in the legislatures.  The concern was expressed that although cost share could be equal from the outset, there may need to be a provision to allow for increases depending on each jurisdiction’s use of the regional body.  


It was also suggested that existing regional organizations could be useful in support of the regional body.  It is possible that through these organizations additional staff or resource requirements could be limited.  The concern was raised that applicants should not be responsible for bearing the costs of additional technical review sought by jurisdictions other than the one in which the proposal originates.  Regardless, it was suggested that any fee schedules should be established up front.  

Working Dinner 

The Working Group discussed the calendar and workplan moving forward including preparations for the January 13-14 meeting with the Advisory Committee, Resource Group, and Observers.  It was agreed that the focus of the meeting will be a scenarios exercise, including the review of at least two hypothetical proposals.

Tuesday, December 2, 2003

The Architecture of the Agreements (continued)
Review of Diversion Proposals

The Working Group discussed the effect of a Governor not voting on a Diversion proposal that would come before the Compact Council.  This could be recorded as no vote at all, or non-voting (rather than abstaining).  Under this circumstance, a Governor’s non-voting action could be recorded as acquiescence.  If the failure to vote is recorded as merely a “no vote cast,” then approval of a diversion would require approval of all Governors who did cast a vote.  The concern was raised with this approach that the result may be that Governors routinely do not engage in the voting process.  


Similarly, it was decided that if Governors and Premiers were reviewing Diversion proposals at meetings of the regional body they would be able support the consensus or abstain.  

Quorum for the Compact Council 

The issue of whether or not the regional body would have a quorum requirement was discussed.  While further discussion on this issue was warranted, it was generally agreed that to meet a quorum a minimum number of members must be present, although they may not necessarily be required to vote.

Voting on Issues other than Diversion Proposals

The question was next raised as to how abstentions on issues other than Diversion proposals should be handled.  For example, it was suggested that it require unanimity to change the Implementation Manual or the Standard, but that regular “day to day” functions of the Compact Council may require simple majority votes.  

The issue of whether to hold a Compact Council vote for New or Increased in-basin Consumptive Use proposals subject to regional review was next discussed. The concern was raised that this may be seen as a duplication of the efforts of the regional body.  However, several jurisdictions felt that it was important, particularly from a legal standpoint, that a vote be held by the Compact Council on New or Increased Consumptive Uses above the regional review threshold to ensure that the Compact and the Standard could be enforced on a regional level.  If such a vote is held, it was agreed that the voting actions of the Compact Council concerning whether or not a proposal is consistent with the Standard must be on record for both Diversions and Consumptive Uses.  Although Declarations of Finding will also be on record, they lack the legal force of the Compact Council’s decisions.  One way to avoid duplicative votes may be for the Compact Council to vote to adopt the Declaration of Findings after they are released.

If a vote is held by the Compact Council on new Consumptive uses, it was suggested that a super-majority vote be required for New or Increased in-basin Consumptive Use proposals subject to regional review.  This would mean that at least three States would need to vote “no” for a proposal to be denied.  Several jurisdictions, however, expressed their opinion that New or Increased Consumptive Uses be subject to the same voting requirements as Diversions.  One option to treat Diversions and Consumptive Uses equally could be to require super-majority votes for both. 

The option of voting “yes with conditions” was discussed.  It needs to be clarified that any conditions established must be agreed to by the members of the Council comprising the majority.  There would not be separate conditions for approval set forth by different jurisdictions.  

Implications of the Compact Council’s Decision

The Working Group discussed the implications of the Compact Council’s decision.  In particular, it was noted that the State in which the proposal originates may always reject a project if they have higher standards than those contained in the regionally agreed upon minimum Standard.  

It was agreed that the Compact Council’s approval would need to be given before a State could approve a New or Increased Diversion.  It was suggested that the State in which the proposal originates should take the Compact’s decision on New or Increased Consumptive Uses into careful consideration and make a final decision that is consistent with the Compact’s action, although the State would retain the option of disapproving a proposal if it was inconsistent with its own laws.  It was argued, however, that the Compact’s decision on New or Increased Consumptive Uses should be binding so that they would be treated similarly with Diversions.   Further discussion on this issue is required.  

Decision Making Standard Sub-committee

The Working Group discussed whether threshold levels for regional review should be based on the amount of New or Increased Consumptive Use or withdrawal.  The pros and cons of each option were discussed including the fact that Consumptive Use coefficients may be difficult to prove as accurate.  

One suggestion was to leave the threshold for regional review of New or Increased Diversions and Consumptive Uses over 3 mgd based on water loss  amounts.  The option of 100,000 gallons per day withdrawal amount for the threshold for entry into the Standard was then discussed. 

The potential concerns of various types of water users were discussed.  Advisory Committee members have expressed concern regarding uncertainty about the mechanics of the regional review process and whether different types of water use will be subject to the process.  

Groundwater that is Tributary to the Great Lakes Basin

The Working Group discussed the definition of groundwater that is tributary to the Great Lakes Basin.  In drafts of the Standard, the groundwater divide has been defined as coterminous with the surface water divide until scientific information proves otherwise.   However, concerns have been raised that in several locations it has already been proven that these boundaries are not coterminous.  Others, however, have argued that groundwater divides are scientifically difficult, if not impossible, to accurately determine.  

One suggestion was that the groundwater divide should be defined as the surface water divide with the option to redefine it at a later time if better scientific information becomes available throughout the Basin.   An option could be to periodically review this information in a timeframe similar to the review of cumulative impacts. 

Source Watershed Definition

For the purpose of regulating return flows, the Working Group discussed how specific the definition of “source watershed” should be.  Options for this could include anywhere within the Great Lakes Basin, anywhere within the watershed of one of the Great Lakes, anywhere within a tributary watershed or somewhere more specific. 

Definition of New or Increased Consumptive Uses or Diversions

For the purpose of defining New or Increased Consumptive Uses or Diversions, the Working Group discussed what volume should be used in the Standard to determine whether or not the regional review threshold had been met or exceeded.  One option would be to consider the total withdrawals that service a common distribution system.  Another option would be to consider the total withdrawals that service an undivided property (given particular concerns for agricultural irrigation proposals.)  It was suggested that initially, the volume should be based on total withdrawals that service a common distribution system. 

The concern was raised about regulating water users that sell water to users outside the Basin.  Further discussion is required concerning this issue.

Transferability of Grandfathered Uses

The Working Group discussed the transferability of grandfathered uses.  It was agreed that when the grandfathered use and/or system is sold to others, new owners would not be required to file a new application if the facts upon which the initial approval was granted have not changed.  In some cases, jurisdictions might, however, require a modification to the existing permit or certificate of authorization.

Return Flow

It was suggested that Consumptive Use coefficients should be used as a baseline for evaluating return flow.   Further discussion is required on this issue.

Wednesday, December 3, 2003

Decision Making Standard Sub-committee

Improvement

The Working Group next discussed the requirement for improvement in the Standard and whether the Implementation Manual requires further clarification on this issue.  In particular, the amount of improvement required to meet the Standard was discussed.  In that vein, the idea of scaling improvement to the size of projects was discussed.  

It continued to be generally agreed that improvement projects would be decided on a case-by-case basis, but that perhaps clearer parameters, including a cap on improvement costs, could be useful as a guide.  For example, the cost of improvement measures could be capped at no more than a percentage of the total project cost.  The concern was raised that this could treat users unfairly for similar types of Consumptive Uses.  One option could be to establish a minimum amount of improvement that would be required for all projects.  

Another option discussed would be to cap required improvement measures at a percentage of the project cost or a dollar amount, with the cap being set at the larger of the two.  In this scenario, it was suggested that the cap should be inclusive of any costs associated with maintaining the improvement for the life of the project.  Another suggestion was to incorporate water volume into consideration when determining the cap.  The concern was raised that this could be perceived as commodifying the resource.  Although the final cap numbers would require discussion, it was agreed that to provide users with predictability concerning improvement, this may be a workable approach.  

The question was then raised as to how an applicant’s ability to fund improvement measures should be addressed.  If ability to pay is considered, it was suggested that the burden would be placed on the applicant to demonstrate inability to pay.  For example, public utilities may be constrained by price caps.  Whether or not ability to pay should be listed as a decision criteria requires further consideration.

The suggestion was then raised that improvement requirements be lower for New or Increased Consumptive Uses than for Diversions.  The argument was made that because in-basin projects generate local jobs, less improvement should be required.  To avoid legal challenges, it may be prudent to treat all users equally in terms of improvement.  

Three criteria that could be used to determine the required amount of improvement could be resource impact, value of the project, and ability to pay.  Value could be based off the water-related value of the project.  A concern was raised that the dollar amount used as an initial cap may need to be adjusted in the future to reflect inflation.  

Compact Structure Sub-committee

The Working Group discussed unresolved issues surrounding the Compact. 

Standing

The Working Group discussed whether all Great Lakes States will have standing in each other’s court and administrative procedures systems to object to a proposal approved by the jurisdiction in which the proposal originates as inconsistent with the Standard.  Although this could be an enforcement mechanism for the States, it also could result in multiple interpretations of the Standard in the various State courts.  It was suggested that pending further review, States should be given such standing.

Remedies
Participants next discussed remedies that should be available if a State is found in violation of the Compact.  If the Compact does not allow for any specific remedies, the only remedy available to States would be an injunction.  Some have suggested that this may be the only necessary remedy.  One option would be for non-compliant States to lose their programs to the Compact Council, though there may be constitutional issues surrounding that option in some States.  Another potential remedy would be for the signatory State to lose its voting rights on the Compact Council.  No consensus was reached, and further discussion surrounding this issue is required.

Conclusion/Next Steps

A series of conference calls was scheduled to discuss outstanding issues and continue development of the agreements.  The next meeting of the Water Management Working Group will be held jointly with the Advisory Committee, Resource Group and Observers from January 13-14.   In addition, the Working Group will meet on January 15 to review the outcomes of the previous two days of meetings.
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